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ODE fosters excellence for every leamer, and recognizes that academic success depends on a
safe school environment. As an organization, we value equity for every student; this includes an
educational environment safe and free from discrimination and harassment, ensuring that every
student has equal access to educational programs and activities.

Under Oregon law, “[a] person may not be subjected o discrimination in any public elementary,
secondary or commuaity college education program o service, school or interschool activity or
in any higher education program or service, school o: lnterschool activity where the program,

service, schoel ox ﬂr‘uvﬁj is financed in whole or in 1 2: by moneys appropriated by the
Legislative Assemiply. ! Discrirination includes “ar T,i"t that wnreasonably differentiates
trcatrnent, intended or maintended, or any act that is £ in form but discriminatory in operstion,
gither of which is based on race, color, religion, sex, :sxual orientation, national origin, marital
status, age or disability.”” Oregon law broadly defines, “sexual orientation” as an individual’s
actual or perceived heterosexuality, homosexuality, bisexuality or gender identity, regardless of
whether the individual’s gender identity, appearance, expression or behavior differs from that
traditionally associated with the individual’s sex at birth.

Additionally, federal law under Title IX of the Education Amendments of 1972 (Title IX)
generally pthlbltS discrimination on the basis of sex in federally funded programs and
activities.’ The United States Department of Education’s Office for Civil Rights (OCR) has
issued guldance recognizing that Title IX protects transgender and gender nonconforming
students.” Additionally, the U.S. Departments of Education and Justice have stated that under
Title IX, “discrimination based on a person’s gender identity, a person’s transgender status, or a
person’s nonconformity to sex stereotypes constitutes discrimination based on sex” and has
asserted a significant inferest in ensuring that all students, including transgender students, have
the opportunity to learn in an environment fiee of sex discrimination in public schools.®
Recently, 3 federal court upheld this interpretation of federal law by the U.S. Department of
Education.”

1 , ORS 659.850(2).

ORS 659.850 (1).

° ORS 174.100.
*20U.S.C. §1681(a) (2006).
SSee 20 U.S.C. §§ 1681-1688 (2006); 34 C.E.R. Part 106 (2010); 54 C.F.R. Part 54 (2000); United States
Department of Education, Office for Civil Rights, Questions and Answers on Title IX and Single-Sex Elementary
and Secondary Classes and Extracurricular Activities (December 1, 2014).

8 See Statement of Interest of the United States, Grinum v. Glouceste:r County School Board, Case No. 4:15¢cv54
(ED Virg. filed June 29, 2015).

" Grimm v. Goucester County School Board, Case No. 15-2056 (Issued April 20, 2016).




Student Identity

One’s gender identity is an innate characteristic of each individual’s personality that is generally
declared by a child at an early age.® The person best situated to determine a student’s gender
identity is the individual student. In a case where a student is not yet able to self-advocate, the
request to 1espect and affirm a student’s identity will likely come from the student’s parent. '

However, in other cases, transgender students may not want their parents to know about their
transgender identity. These situations should be addressed on a case-by-case basis and school
districts should balance the goal of supporting the student with the requirement that parents be
kept informed about their children. The paramount consideration in such situations should be the
health and safety of the student, while also making sure that the student’s gender identity is
affirmed in a manner that maintains privacy and confidentiality.

Students may openly discuss and express their gender identity and expression, and decide when,
with whom, and how much information to share. District and school personnel may also
encounter situations in which transgender students have not disclosed being a fransgender
student. School persomel should be mindful of the confidentiality and privacy rights of studenis
vwhen communicating vwith others and mindful not to reveal, imply, or refer o a student’s gender
identity or expression. 10 ensure contidentiality when discussing a particular concein such a3
scademic progress, aceess to learning, conduct, disciplins, grades, au_\,ndancc; or health, the
focus of school personnel shonld be specifically on ths concern at issue and not on the student’s
gender identity or sxpression.

EXAMPLE: The parents of a pre-school-age child who was assigned “female” at birth noted
throughout the child’s early years that their child identified as a boy. For as long as the parents
could remember, the child preferred to play with boys rather than girls, wanted a short haircut,
rejected wearing any clothing that the child identified as “something a girl would wear,” and
ignored anyone who called him by his stereotypically feminine name. When it was time for the
child to enter kindergarten, the child said to his parents, “"You have to tell them when I go to
kindergarten that I'm a boy.” The school district enrolled the child as a boy.”

It is recommended that school districts accept a student’s assertion of his/her/their own gender
identity. A student who says she is a girl and wishes to be regarded that way throughout the
school day should be respected and treated like any other girl. So too with a student who says he
is a boy and wishes to be affirmed that way throughout the school day. Such a student should be
respected and treated like any other boy.

Many transgender people experience discrimination and some expetience violence due to their
identity. Some environments may feel safe and inclusive, and others less so, challenging a
person’s ability to live consistently with one gender identity in all aspects of life. For example, it
is possible that a student assigned “male” at birth, with a female gender identity, who lives as a
girl, is not able to express her female gender identity at all times.

® Gender Identity Development in Children, American Academy of Pediatrics (updated 11/21/15).
1 When used in this document, the term “parent” refers to a parent as well as legal guardian or person in parental
relationship as defined in ORS 339.133.
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The age at which individuals come to understand and express their gender identity may vary
based on each person’s social and familial supports.*!

School districts should work closely with the student and the student’s parents in devising an
appropriate plan regarding the confidentiality of the student’s transgender identity. Tn some
cases, transgender students may feel more supported and safe if other students are aware that
they are transgender. In these cases, school district staff should work closely with the student,
parents, and other staff members on a plan to inform and educate the student’s peers. It may also
be appropriate for school districis to engage with community resources to assist with educational
efforts.

Transgender and gender nonconforming students form a diverse community, and they may differ
in how they present, including differences in comfort level with being out as transgender or
gender nonconforming, their transition status, their age, and their gender expression. School
districts should adopt a flexibls approach given that transgender students may not feel
comfortable or safe being thel: authentic selves in all contexts.

HEXAMPLE: In one school, a »1udznt explained to her guidanca counselor thei she was =
ransgender girl who had her<icfore only been able 10 express her female gender identizy while
at home. The sivess associater with having to hide her fenale gender identity by presenzing as
male ai school was having a zgative impact on her menial health, as well as on her aczizmic
perforinance. The student and her parenis asked if it would be okay if she expressed her fernale
gender identity at school. The guidance counselor acted on her request. The fact that the student
presented no documentation o support her gender ideniity was not a concern. The school had
no reason to believe the request was based on anything other than the studen identified as

female.

Recommended Nondiscriminatory Practices

Provision of Free Appropriate Public Education

Under Oregon law, school districts are required to provide a fiee appropriate public education to
all studenis who are resident within the district. '* Students “may not be subjected to
discrimination in any public elementary, secondary or community college education program or
service, school or interschool activity or in any higher education program or service, school or
inferschool activity where the program, service, school or activity is financed in whole or in part
by moneys appropriated by the Legislative Assembly.”"® Discrimination includes “any act that
unreasonably differentiates treatment, intended or unintended, or any act that is fair in form but
discriminatory in operation, either of which is based on race, color, religion, sex, sexual
orientation, national origin, marital status, age or disability.”'* “Sexual orientation means an
individual’s actual or perceived heterosexuality, homosexuality, bisexuality or gender identity,

U See Gerald P, Mallon, “Practice with Transgendered Children,” in Social Services with Transgendered Youth, 49,
55-58 (Gerald P. Mallon ed., 1999), See also Stephanie Brill & Rachel Pepper, “Developmental Stages and the
Transgender Child,” in The Transgender Child, 61-64.

2 ORS 339.115.

1 ORS 659.850(2).

" ORS 659.850.




regardless of whether the individual’s gender identity, appearance, expression or behavior differs
from that traditionally associated with the individual’s sex at birt 13

Names and Pronouns

Transgender students often choose to change the name assigned to them at birth to a name that
affirms their gender identity. As with most other issues involved with creating a safe and
supportive environment for transgender students, the best course is to engage the student, and
possibly the parents, with respect to name and pronoun use. The school district should decide
with the student and parents the best plan to reflect the individual student’s needs when
initiating name and pronoun use.

There are no state laws which either require or prescribe requirements for school district 1ssued
student IDs. However, if your school district has chosen to issue student IDs, it is recommended
that student TDs be issued in the name reflecting the student’s gender identity consistently
asserted at school. This may require issuing the student a new 1D card.

For those students who have been attending a school and undergo gender transition while
attending the same school, school disiricts in consultation with the student and parents should
develop a plan for initiating vez of the chosen neme end pronouns consistent with the student’s
gender identity,

Exomple: 4 iransgender girl was transferring to o new kigh school. She asked the principal to
inform her teachers that even though her school records indicate that her name is John, she goes
by the name Jane and uses female pronouns. With permission from Jane, the school principal
sent the following memorandum to the student’s classroom teachers: “The student John Smith
wishes to be referved to by the name Jane Smith, a name that is consistent with the student’s
female gender identity. Please be certain fo use the student’s preferred name and female
pronouns in all contexts. It is my expectation that students will similarly refer to the student by
her appropriate name and pronouns. Your role modeling will help make a smooth transition for
all concerned. Continued, repeated, and intentional misuse of names and pronouns may erode
the educational environment for Jane. If you need any assisiance to make sure that Jane Smith
experiences a safe, nondiscriminatory classroom atmosphere, please contact me.”

In addition to the memovandum, school staff was provided with training about supporis for
transgender students as well as procedures for sexual harassment and bullying.

Management of Student Identity in School Documents and Records

School personnel should not disclose information that may reveal a student’s transgender identity
except as allowed under the Family Education Rights Privacy Act (FERPA). Under FERPA,
generally only those school employees “determined to have legitimate educational mteres’fs may
have access to a student’s records or the information contained within those records.'® However,
FERPA also contains other general exceptions for release of student records. 7 For example,

' ORS 174.100.

34 CFR. § 99.31(a)(1).

17 See the following web site for a discussion of the requirements of FERPA:
http:/ferwnv? . ed. sov/policy/gen/auid/fpco/ferpa/index.hitml




student records may be released with the written permission of a student’s parent. These rights
transfer to the student when the student reaches the age of 18 or attends a school beyond the high
school level,

Disclosing confidential student information to other employees, students, parents, or other third -
parties may violate privacy laws, including but not limited to FERPA. Disclosing confidential
student medical information, for example transition status or hormone therapy, to other
employees, students, parents or other third parties may constitute a violation of the Health
Insurance Portability and Accountability Act (IIIPAA) or Oregon law. '8

Transgender students have the ability, as do all students, to discuss and express their gender
identity and expression openly and decide when, with whom, and how much of their private
information to share with others,

Schools should work closely with the student and parents in custornizing an appropriate plan
regarding the confidentiality of the student’s transgender identity that supports the student. That
plan mzy inchude the option to inform and educate the student’s pzers or to not share the
inform:tion with the stadent’s peers.

When = qansgender studsnt new io a school is using a preferred w.acas, the birth name should be
kept cr.zfidential by school disivict staff. School disivicis should r=7iew their Student Tnformation
Systerr:z 2nd ensurs that all printed and digital materials generated for classroom and instrucior
use show the student’s chosen nams, not their legal name. Examples include atiendance sheets,
grade books, etc. School disivicis are reminded to use reasonabls methods for ensuring that only
those with a legitimate educational interest have access to student records.

ODE will change a student’s gender within the Secure Student Identification System (SSID)
upon request from a disirict. ODE will allow the request from the district to serve as the
“documentation to support the change” that is generally required by ODE for changes to the
SSID. There is no need for the student to prove their new gender. The student’s declaration of
their gender is acceptable.

Steps to change gender on the student record:
> Update the student’s gender in your student information system
> Update the student’s gender in SSID
> Check your errors for any collections that do not catch the change

First Name Change Options and Process:

The administrative rules of the Secretary of State and State Board of Education require that
student records contain at a minimum the full legal name of the student and other
information." Although ODE maintains a general expectation that the legal name in the school
clectronic record be consistent with the legal name of the student, in the case of transgender
students it may be necessary to deviate from this policy to support and protect the student.

8 ORS 179.505.
' OAR 166-400-0060(32) and 581-022-1670(7).




Additionally, transgender students often make the transition in stages and may not, yet, be ready
to complete the legal name change process. In order to support students, ODE recommends that
school districts enter the name the student is currently using (the name that corresponds to the
student’s self-identified gender) into the “Preferred name” field and retain the legal name in the
school electronic record and generally in the student records. However, in some student
information systems, the “preferred name” does not appear throughout the system and the legal
name may appear in daily use documents like the gradebook, attendance records, etc. This can
result in “outing” of the student as a student who is fransgender.

In cases such as these, ODE will support the following options:

1. Replace the legal first name of the student in the electronic system with the student’s
preferred name and move the legal name to the middle name field. Monitor for SSID
errors and resolve. Student should retain the same SSID and last name in the system.

2. Replace the legal first name of the student in the electronic system and make sure you
monitor for SSTD errors.

3. Have a cross-reference system in place to locate the student’s electronic records by use of

the student’s legal name. _

Retain the same SSID for the student in the electronic system,

Iaintain the student’s lagal neme generally within the studsnt’s record as requived oy
Secrsiary of Siaie adminisicaiive vules relating to {he archiving of student recorgs.

Ao

Graduation: Transeripts and Diplomas

Students are often still in transition at the time of graduation and have not necessarily completed
legal name changes and other documentation. Recommended best practice for graduating
transgender students is to provide two diplomas and two sets of transcripts, one with the legal
first name and one with the preferred first name.

Once a student has completed a legal name change, they can request all records be updated in
their student education record to reflect their legally changed name. This may happen before or
after graduation.

Although there are no state requirements relating to whether franscripts contain information
about a student’s gender, it is recommmended that student transcripts be gender neutral and
contain no indicator of gender for any student,

Student Health Records

School nurses and other licensed health professionals need accurate and reliable information to
ensure that the student receives appropriate care to enable them to coordinate care with other
health care providers. A school nurse should use the transgender student’s preferred name and
identified gender except when necessary to ensure the health and safety of the student.




Instruction and Student Support (Comprehensive Sexuality Education)

Under Oregon administrative rule, each school district shall provide an age-appropriate,
comprehensive plan of instruction focusing on human sexuality education. Course material and
instruction for all human sexuality education courses that discuss human sexuality in public
clementary and secondary schools shall enhance students’ understanding of sexuality as a normal
and healthy aspect of human development. Local school boards shall approve the plan of
instruction and require that it be reviewed and updated biennially in accordance with new
scientific information and effective education strategies. The plan requires inclusive materials,
language, and strategies that recognizes different sexual orientations, gender identities and
gender explessmn Further, sexuality education matena}s instructional strategies, and activities
must not, in any way, use shame or fear based tactics. 2

The human sexuality education rule (OAR 581-022-1440) allows school districts to use
instructional strategies, provide material, and engage in activities that promote a safe
environment for all students to learn as well as healthy and positive peer

relationships. Importantly, comprehensive sexuality educaiion (CSE) includes healthy sexuality
and violence prevention instruction; it emphasizes dignity and respect for all; and validation for
all individnal and peer differences. Mediczlly accurate, age appropriate, inclusive CSE is a tool
o support student undersianding of gende.-identity and sexwal crieniation diversity.

Gender-Based Activities, Rules, Policies, and Practices

Title IX prohibits discrimination on the basis of sex in federally funded education programs and
activitics. Regulations issued by the OCR authorize schools to offer single-sex classes or
extracurricular activities only under certain circumstances. For these reasons, school districts
should consult with their Title IX Coordinator or legal counsel to review such policies, rules and
practices, and should eliminate any that do not serve a clear pedagogical purpose.

In 2014, OCR issued guidance relating to Title IX which stated that: “All students, including
transgender students and students who do not conform to sex stereotypes, are protected from sex-
based discrimination under Title IX. Under Title IX, a recipient generally must treat transgender
students consistent with their gender identity in all aspects of the planning, implementation,
enrollment, operation, and evaluation of single-sex classes.”!

Based on this gmidance transgender students should be treated consistent with their gender
identity and should not be excluded from participation in, be denied the benefits of, or be
subjected to harassment or other forms of discrimination on the basis of gender identity in any
program or activity. These activities and programs may include but are not limited to cheer class,

Y OAR 581-022-1440. .

! Questions and Answers on Title IX and Single-Sex Elementary and Secondary Classes and Extracurricular
Activities, United State Department of Education, Office of Civil Rights, December 1, 2014 found at:
htin:/onww2.ed. govlabout/offices/list/ocr/docs/fags-titie-ix-single-sex-201412 pdf.




homecoming, prom, spirit day, celebrations, assemblies, acknowledgments, after school
activities/ programs and all extra-curricular activities.

EXAMPLE: One school district required female students to wear dresses to prom, and male
students to wear suits or tuxedos. The school district changed its policy to remove gender
specific requirements, and instead required students to wear formal attire.

Restroom and Locker RRoom Usage

School districts, as well as students and their families, may find the use of restrooms, locker
rooms, changing facilities, and participation in extracurricular activities to be among the more
important issues to consider. OCR has recognized that school districts “in preventing and
redressing discriminatiion, ... must formulate, interpret and apply their rules in a manner that
respects the legal rights of students, including constitutional rights relating to privacy.”22 In
2015, the United States Departments of Education and Justice stated that:

Under Title IX, discrimination based on a person’s gender identity, a person’s
transgender status, or a person’s nonconformity to sex stercoiypes consiitutes
discrimination bassd on sex. As such, prohibiting a student from accessing the restrooms
that raatches his {her) gender identity is prohibited sex discrimination nader Title X
Thers is 2 public inierest in ensuring that all siudents, instuding transgender students,
heve the opporfunity to learn in an environment free of sex dis criminaiion.”

Based on a recent OCR finding against an Ulinois school district, it is recommended that
alternative accommodations, such as a single “unisex” bathroom or private changing space,
should be made available to students who request them, but should not be forced upon students,
or presented as the only option.

OCR in a recent report issued to an Itlinois school district found the district in violation of Title
IX for excluding a high school student who is transgender “from participation in and denying her
the benefits of its education program, providing services to her in a different manner, subjecting
her to different rules of behavior, and subjecting her to different treatment on the basis of sex, "2
The school district had honored the student’s request to be treated as female in all respects except
for her request to be provided access to the girl’s locker rooms. The student used a restroom fo
change for PE class but did not take the most direct route from the restroom to the gymnasium
“because it’s embarrassing. Everyone would see me.” She also took a circuitous route to PE class
to avoid standing out. Her PE teacher reported that the student was frequently late to class. In
another instance, the student did not receive information given to other students in the locker
room by the PE teacher. The district instalied ten private changing areas in the girl’s locker room

22 Investigation Report, United States Department of Education, Office of Civil Rights issued to Township High
School District 211, Palantine Hlinois, OCR Case No. 05-014-1055, page 12 (November 2, 2015).

2 Grimm v. Gloucester County School Board, Case No. 4:15¢cv54 (E.D. Virg. filed June 29, 2015) statement of
interest.

# Investigation Report, United States Department of Education, Office of Civil Rights issued to Township High
Schoo!l Disirict 211, Palantine Hiinois, OCR Case No. 05-014-1055 (November 2, 2015).
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including five shower areas and five restroom stalls. The student also stated her intention was to
change privately in one of the changing areas.

OCR stated “the District could satisfy its Title IX obligations as well as protect potential or
actual student privacy interests.” OCR concluded “that the District, on the basis of sex, excluded
[the student] from participation in and denied her the benefits of its education program,
providing her different benefits or benefits in a different manner, subjected her to different rules
of behavior, and subjected her to her to different treatment in violation of the Title IX regulation,
at 34 C.ER. section 106.31.”%

As cited previously in this document Oregon state law prohibits discrimination by public
education providers based on an “individual’s actual or perceived heterosexuality,
homosexuality, bisexuality or gender identity, regardless of whether the individual’s gender
identity, appearance, expression or behavior differs from that traditionally associated with the
individual’s sex at birth.””® While we are unaware of any Oregon court cases which have
interpreted this language, courts from other states have ruled on similar langnage from their own
state laws and have found that this language provides protections for transgender students
including the use of a bathroora consistent with the student’s gender identitv,?’

The following are =.camples of ways in whick school officials have respond=<_ o situations

7e 3 - = raepate ] S TN I .
lavolving gender-cagrsgaied activitiss or spacss:

EXAMPLE: In ore elemeniary school, a tronsgender student socially transizoned from fernale
to male. Afier consultation with the student’s jumily and in accordance with the student’s wishes,
the principal informed the staff that in order to foster an inclusive and supportive learning
environment, the student will begin using male restrooms, in accordance with the student’s male
gender identity and expression.

EXAMPLE: In one high school, a transgender student who had transitioned from male to
Jemale was given access to the female changing facility. However, the student was
uncomfortable using the female changing facility with other female students, since there were no
private changing areas within the facility. The principal examined the changing facility and
determined that curtains could easily be put up along one side of a row of benches near the
group lockers, providing private changing areas for any students who wished to use them. After
the school put up the curtains, the student was comfortable using the changing facility.

Sports and Physical Education

Physical education is a required part of the curriculum and an important part of many students’
lives. Transgender students are to be provided the same opportunities fo participate in physical
education as are all other students. Generally, students should be permitted to participate in
phiysical education and intramural sports in accordance with the student’s gender identity that is
consistently asserted at school,

2 Id. at page 13.
26 ORS 174.100.
#1 See Doe v Regional School Unit, 86A.3d 600 (2014).
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Generally, transgender students should be permitted to also participate in interschool activities.
Oregon law that prohibits discrimination in education also applies to interschool activities where
the activity is financed in whole or in part by moneys appropriated by the Legislative

Assembly. 8 School districts should also review guidance provided by the Oregon Student
Athletic Association (OS AA) relating to pa1 tlclpation in competitive high school inter-school
athlehc activities.

Student Safety

Research has identified that transgender and gender nonconforming students are often targeted
with physical violence and experience a hostile school environment at a higher rate than their
peers. As a result, ransgender and gender nonconforming students are also more likely to
demonstggzte frequent absenteeism, higher dropout rates, and higher rates of depression and
suicide.

Oregon law requires all school districts to “adopt a policy prohibiting harassment, intimidation o
tullying and prohibiting cyberbullying.” *® This policy must require school district employzes to
report acts of harasgment, iniim;da*i on or bullying or an zct of cyberbully _{mg 0 a persen
identified by the diziici.”” This includes harassment, intiraidation or bullying against vansgandsr
students,

Under Oregon law ,“harassraeni, intimidation or bullying” means any act that:
{a) Substantially interferes with a student’s educational benefits, opportunities or
performance;
{b) Takes place on or immediatcly adjacent to school grounds, at any school-
sponsored activity, on school-provided fransportation or at any official school bus stop;
(c) Has the effect of®
{A) Physically harming a student or damaging a student’s property;
(B) Knowingly placing a student in reasonable fear of physical harm to the student or
damage to the student’s property; or
{C) Creating a hostile educational environment, including interfering with the
psychological well-being of a student; and
(d) May be based on, but not be limited to, the protected class status of a person. 32
Oregon law goes on to define “protected class™ as a group of persons distinguished, or perceived
to be distinguished, by race, color, religion, sex, scxual orientation, national origin, marital
status, familial status, source of income or disability.*

*® ORS 659.850(2).

%% 18 Jaime M. Grant, et al., National Center for Transgender Equality and National Gay and Lesbian Task Force,
Injustice at Every Turn: A Report of the National Transgender Discrimination Survey, 3, 45 (2011},
http:/fwww.thetaskforce.org/downloads/reports/reports/ntds_full.pdl

Y ORS 339.356

' ORS 339.356

2 ORS 339.351

* ORS 339.351
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Required school district policies must include how the district will publicize the policy within the
district including making it readily available to parents, school employees, students and others. >*
School district employees and parents should work together to resolve complaints alleging
harassment, bullying or intimidation based on a student’s actual or perceived gender identity or
expression.

Based on school district policies, school adminisiration should promptly respond to incidents of
harassment, bullying or intimidation by taking actions that include, but are not limited to the
following: a) intervening to stop the behavior; b) investigating and documenting the incident; ¢)
determining and enforcing appropriate corrective actions within the school’s area of
responsibility; d) remedying the effects of such behavior on the targeted student and other
students; and e) monitoring to ensure that the behavior does not recur,

In some nstances, harassment, infimidation or bullying may constitute child abuse and require
mandatory reporting by school district employees to law enforcement or the Department of
Human Services and to a person designated by the school district,?

EXAMP2LE: During public testimony ai a school board meeting = member of the public used the
name ¢,"a student who is o transgender student and indicated they Tnew the grade level and
school = the student. The person threatened bodily harm agains: the student if the siudent
contin: 24 to aitend school, The school disivict szgoerzmcrzdeﬂf wiss was in atisndonce of the
public =nzeting reported the information fo local law enforcemer: and worked with local low
enforczinent and the studenti’s parents to ensure the siudent’s safzty including not allowing the
person aceess to school grounds.

Resources

American Academy of Pediatrics, Gender Identity Development in Children, (updated
121 5) ATV

Identi—reare a. i
Ideneoand-Geonder-Cons asios-In-Childeen, asvR

SRR, T [ G N
Lhzaltioenitdron org/ Enelist/azes-stages/sradeschool/ Pages/ Gander-

Connecticut Safe Schools Coalition, Guidelines for Connecticut Schools to Comply with Gender
Identity and Expression Non-Discrimination Laws, Frequently Asked Questions (2012),

st e el ieatie an S oplianla me st s (Voo wiis
ol it sodmadelives for S0nonis on A L T LA Y

Doe v Regional School Unit, 836A.3d 600 (2014).

Do W condds. maine. govioninions, orders/supceme/laweourt 20 14/ Tdme i 1do.nds

DOED reply to E. Prince, dated January, 2015.
hitp://www bricker.com/documents/misc/transsender student restroom access 1-2015.pdf

* ORS 339356
% See ORS 339.370, 339.372 and 419B.005 to 419B.050.
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Eugene School District (OR): Best Practices for Serving G—ender Nonconforming Students (April
2015)

T - Tt g S A LT R A
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Family Educational Rights and Privacy Act (FERPA)

New York State Education Department, Guidance to School Districts for Creating a Safe and
Supportive School Environment For Transgender and Gender Nonconforming Students (2015).

OCR December 1, 2014 Q and A on Title IX and Single Sex Elementary and Secondary Classes.

Rt Pa et

OCR Dear Colleague Tetier on Title IX Coordinators.

OCR Casge Mo 09-12-1020 (July 24, 2013) Arcadia S.D. Resolntion Letier and Agisement.

OCR Case No 09-12-1093 (October, 2014) Downey 3chool District Resolution Letier ana
Agresment.

Oregon Revised Statutes (ORS).

Yoo SO DT A S0 L

Portland Public Schools (OR): Supporting our transgender students (August 2014).

Przc:e Waterhouse vHopkms 490 US228, 251 (1989)

R o e eseyreder il

szth v Czty of Salem 378F 3d566 574-75 (2004)
SOtn-nisenir 1280020 1

Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681-1688.

hito w2 ed sov/about/othices/list/ocr/docs/tdis.ntml

Title TV of the Civil Rights Act of 1964, 42 U.S.C. 2000c et set.
https://www?2 ed.gov/. . /eivilrights
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Questions or comments concerning these guidelines can be addressed to:

Karm Moscon, Civil nghts Education Specialist, Oregon Department of Education,

B I AU SULAIRIE ool

Ely Sanders, Sexual Health and School Health Specialist, Oregon Departiment of Education,

Amy McLaughlm Duectm of Netwoxk System and Information Security, Oregon Department of
Education, .-~

Cindy Hunt, Government and Legal Affairs Manager, Oregon Department of Education,
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L8, Department of Justice ~ U.S, Department of Education
Civil Rights Division Office for Civil Rights

- May 13, 2016
Dear Colleague:

Schools across the country strive to create and sustain inclusive, supportive, safe, and nondiscriminatory
communities for all students. In recent years, we have received an increasing number of questions from
parents, teachers, principals, and school superintendents about civil rights protections for transgender
students. Title iX of the Education Amendments of 1972 (Title IX} and its implementing regulations
prohibit sex discrimination in educational programs and activities operated by recipients of Federal
financial assistance.! This prohibition encompasses discrimination based on a student’s gender identity,
including discrimination based on a student’s transgender status. This letter surnmarizes a school’s Title
IX obliga:ions regarding transgender students and explains how the U.S, Desariment of Education {ED)
and the 1.5, Departraent of lustice (DOJ) evaluate a school’s compliance with these obligations.

ED and [: 3 {ihe Deparirnents) have determined that this letter is significan: guidance.” This guidance
does not 3ad requirernenis 1o applicable lawy, bui provides information and sxamples to inform
recipienis about how the Departmentis evaluate whether coverad entities are complying with their legal
obligaticns. If you have questions or are interested in commenting on this guidance, please contact ED
at pcr@sd.gov or 800-421-3481 {TDD 800-877-8339); or DOJ at education@usdoj.gov or 877-292-3804
(TTY: 800-514-0383).

Accomipanying this letter is a separate document from ED’s Office of Elementary and Secondary
Education, Examples of Policies and Emerging Practices for Supporting Transgender Students. The
examples in that document are taken from policies that school districts, state education agencies, and
high school athletics associations around the country have adopted to help ensure that transgender
students enjoy a supportive and nondiscriminatory school environment. Schools are encouraged to
consult that document for practical ways to meet Title IX’s requirements.’

Terminology

O Gender identity refers to an individual’s internal sense of gender. A person’s gender identity may
he different from or the same as the person’s sex assigned at birth.

00 Sex assigned at birth refers to the sex designation recorded on an infant’s birth certificate
should such a record be provided at birth.

[1 Transgender describes those individuals whose gender identity is different from the sex they
were assigned at birth. A transgender male is someone who identifies as male but was assigned
the sex of female at birth; a transgender female is someone who identifies as female but was
assigned the sex of male at birth.

——
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U.S. Department of Justice U.S. Depariment of Education
Civil Rights Division Office for Civil Rights

Dear Colleague Letter on Transgender Students
Notice of Language Assistance’

i you have difficulty understanding English, you may, free of charge, request language assistance
services for this Department information by calling 1-800-USA-LEARN {1-800-872-5327} {TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender |
idioma inglés, puede, sin costo alguno, solicitar asistencia linglistica con respecto a esta informacién
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), 0 envie un mensaje de correo

electrénico a: Ed.Language.Assistance@ed.gov.

REFERNFBALREN: MREHEREE, RHEMRFAEME EHUERERRARE
BB ELBGRT, FURBEEHERNET. SEESHIRBHASERE. NRERESHE
FEEREEIRGHFEER. FEHE 1-800-USA-LEARN (1-800-872-5327) (RRERE A 348 « 1-800-
877-8339), I E #l: Ed.Language.Assistance@ed.gov.,

Thing bdo danh cho nhitng ngwrdi c6 kha ndng Anh ngi¥ han ¢ch&: N&u quy vi gip kho khin trong viéc
hiéu Anh ngif thi quy vi ¢d the yéu cdu cdc dich vy hd try ngdn ngit cho cac tin Tl cha B danh cho cong
ching. Cac dich vy ho trg ngdn ngit ndy dau mién phi, N&u quy vi mudn biét thém chi tiét v& cac dich vy
phién dich hay thong dich, xin vui long goi 50 1-800-USA-LEARN (1-800-872-5327} {TTY:  1-800-877-
8339), hodc email: Ed.Language.Assistance@ed.gov.

O DixsXES st 210 SO E Ololiote Hl OHS0 YN 2, USE AL HEy it
& o0l I HHIAS QAIGHA! 2 YSLICH OIS a0 IS HHIAS S22 MZELUCH
SHOILHHS ABA ol MAS #E) BRold AL, B5H S 1-800-USA-LEARN (1-800-
872-5327) £= &2 RO 2 3PS 1-800-877-8339 F= Ol Y =4
Ed.Language.Assistance@ed.gov © = A12GEAID| BHEILICE

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tutong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtufong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN {1-800-872-5327) (TTY: 1-800-877-8339), 0
mag-email sa; Ed.Language.Assistance@ed.gov.

YeeponneHWe gas AL, C OrpaHAYEHHBIM 3HAHUEM aHIAMACKOTO A3bIKa: Ecnwv Bbl UCHbITHIBaETE
TPYAHOCTH 8 NCHMMaHKK aHIIMICKOTO A3bIKA, Bbl MOXETE NONPOCHTL, UTOBbL! Bam NpeAoCcTaBum
nepesog vHbopmaumnk, Kotopyio MuHKcrepcrso ObpasoBaHua aoBoAKT Ao Bceobulero ceegermna. 3ToT
nepesog npepocrasasetcs becanatHo. ECM Bbl XoTUTE Nonyuuts Hosee nogpobhyio uHdopmauuio ob
YOUIYFaX YCTHOIO ¥ AMCbMEHHOTO nepesoa, 3eouuTe no tenedoHy 1-800-USA-LEARN (1-800-872-5327)
{cny:k6a pnna cnaBocabiwamx: 1-800-877-8339), unn otnpassre COoBLIEHIE NO agpecy:
Ed.lL.anguage.Assistance@ed.gov.
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1 Gender transition refers to the process in which transgender individuals begin asserting the sex
that corresponds to their gender identity instead of the sex they were assigned at birth. During
gender transition, individuals begin to live and identify as the sex consistent with their gender
identity and may dress differently, adopt a new name, and use pronouns consistent with their
gender identity. Transgender individuals may undergo gender transition at any stage of their
lives, and gender transition can happen swiftly or over a long duration of time.

Compliance with Title IX

As a condition of receiving Federal funds, a school agrees that it will not exclude, separate, deny benefits
to, or otherwise treat differently on the basis of sex any person in its educational programs or activities
unless expressly authorized to do so under Title IX or its implementing regulations.® The Departments
treat a student’s gender identity as the student’s sex for purposes of Title IX and its implementing
regulations. This means that a school must not treat a transgender student differently from the way it
treats other students of the same gender identity. The Departments’ interpretailon is consistent with
couris’ and other agencies’ interpretations of Fed=ral laws prohibiting sex discrimination.”

The Departments interpret Title B {0 require that when a student or the siudent’s parent or guardian,
as appropriate, notifies the school administration that the student will assert a gender identity that
differs from previous representations or records, the school will begin treating the student consistent
with the student’s gender identity. Under Title iX, there is no medical diagnosis or treatment
requirement that students must meet as a prerequisite to being treated consistent with their gender
identity.® Because transgender students often are unable to obtain identification documents that reflect
their gender identity {e.g., due to restrictions imposed by state or local law in their place of birth or
residence),” requiring students to produce such identification documents in order to treat them
consistent with their gender identity may violate Title IX when doing so has the practical effect of
limiting or denying students equal access to an educational program or activity.

A school’s Title 1X obligation to ensure nondiscrimination on the basis of sex requires schools to provide
transgender students equal access to educational programs and activities even in circumstances in
which other students, parents, or community members raise objections or concerns. As is consistently
recognized in civil rights cases, the desire to accommodate others’ discomfort cannot justify a policy that
singles out and disadvantages a particular class of students.®

1. Safe and Nondiscriminatory Environment

Schools have a responsibility to provide a safe and nondiscrirﬁinatory environment for all students,
including transgender students, Harassment that targets a student based on gender identity,
transgender status, or gender transition is harassment based on sex, and the Departments enforce Title
IX accordingly.” if sex-based harassment creates a hostile environment, the school must take prompt
and effective steps to end the harassment, prevent its recurrence, and, as appropriate, remedy its
effects. A school’s failure to treat students consistent with their gender identity may create or
contribute to a hostile environment in violation of Title IX. For a more detailed discussion of Title IX
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requirements related to sex-based harassment, see guidance documents from ED’s Office for Civil Rights
{OCR) that are specific to this topic.’”

2, ldentification Documents, Names, and Pronouns

Under Title IX, a school must treat students consistent with their gender identity even if their education
records or identification documents indicate a different sex. The Departments have resolved Title IX
investigations with agreements committing that school staff and contractors will use pronouns and
names consistent with a transgender student’s gender identity,"!

3. Sex-Segregated Activities and Facilities

Title IX's implementing regulations permit a school to provide sex-segregated restrooms, locker rooms,
shower facilities, housing, and athletic teams, as well as single-sex classes under certain circurnstances,'?
When a school provides sex-segregated activities and facilities, transgender students must be allowed to
participata in such activities and access such facilitizs consistent with theli gender identity.”

O  Resircoms and Locker Rooms. A school may provide separate Tacilitias on the basis of say, but
rust allow transgender students access to such facilities consistent with their gender identity.™ A
school may not require transgender studenis to use facilities inconsisient wilth their gender
identity or to use individual-user facilities when other studants are not required to do so. A school
may, however, make individual-user ontions available to all studenis who voluntarily seek
additional privacy.’

£} Athletics, Title IX regulations permit a school to operate or sponsor sex-segregated athletics teams
when selection for such teamns is based upon competitive skill or when the activity involvedis a
contact sport.”® A school may not, however, adopt or adhere to requirements that rely on overly
broad generalizations or stereotypes about the differences between transgender students and
other students of the same sex {i.e., the same gender identity) or others’ discomfort with _
transgender students.” Title IX does not prohibit age-appropriate, tailored requirements based on
sound, current, and research-based medical knowledge about the impact of the students’
participation on the competitive fairness or physical safety of the sport.’”

[ Single-Sex Classes. Although separating students by sex in classes and activities is generally
prohibited, nonvocational elementary and secondary schools may offer nonvocational single-sex
classes and extracurricuiar activities under certain circumstances.”® When offering such classes
and activities, a school must aliow transgender students to participate consistent with their
gender identity.

0 Single-Sex Schools. Title IX does not apply to the admissions policies of certain educational
institutions, including nonvocational elementary and secondary schools, and private
undergraduate colleges.”® Those schools are therefore permitted under Title {X to set their own
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sex-based admissions policies. Mothing in Title IX prohihits a private undergraduate women’s
college from admitting transgender women if it so chooses.

D Social Fraternities and Sororities. Title IX does not apply to the membership practices of social
fréterhities and sc:rorit_ies'.z1 Those organizations are there'fore_ permiited under Title IX to set their
own policies regarding the sex, including gender identity, of their members. Nothing in Title 1X
prohibits a fraternity from admitting transgender men or a sorority from admitting transgender
women if It so chooses.

00 Housing and Overnight Accommodations. Title IX allows a school to provide separate housing on
the basis of sex.” But a school must allow transgender students to access housing consistent with
their gender identity and may not require transgender students to sta\) in single-occupancy
accommedations or to disclose personal information when not required of other students.
Nothing in Title X prohibits a school from honoring a student’s voluntary request for single-
occupancy accormmadations if it so chogses,”

O Gther Sex-Specific Activities and Rules. Unless expressly authorized by Title IX or itz implementing
regulations, a school may not segregate or otherwise distinguish students on the basis of their sex,
including gender identity, in any school activities or the application of any school rule. Likewise, a
school may not discipline students or exclude them from participating in activities Tor appearing or
hehaving in a manner that is consistent with their gender identity or that does not conform to
stereotypical notions of masculinity or femininity {e.g., in yearbook photographs, at school dances,
or at graduation ceremonies).™

4. Privacy and Education Records

Protecting transgender students’ privacy is critical to ensuring they are treated consistent with their
gender identity. The Departments may find a Title IX violation when a school limits students’ educational
rights or opportunities by failing to take reasonable steps to protect students’ privacy related to their
transgender status, including their birth name or sex assigned at birth.”® Nonconsensual disclosure of
personally identifiable information {Pli}, such as a student’s birth name or sex assigned at birth, could be
harmful to or invade the privacy of transgender students and may also violate the Family Educational
Rights and Privacy Act (FERPA}.”® A school may maintain records with this information, but such records
should be kept confidential.

8 Disclosure of Personally identifiable Information from Education Records. FERPA generally
prevents the nonconsensual disclosure of Pt from a student’s education records; one exception is
that records may be disclosed to individual school personnel who have been determined to have a
legitimate educational interest in the information.” Even when a student has disclosed the
student’s transgender status to some members of the school community, schools may not rely on
this FERPA exception to disclose Pl from education records to ether school personnel who do not
have a legitimate educational interest in the information. Inappropriately disclosing {or requiring
students or their parents to disclose) Pll from education records to the school community may
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violate FERPA and interfere with transgender students’ right under Title IX to be treated
consistent with their gender identity.

1 Disclosure of Directory Information. Under FERPA's implementing regulations, a school may
.. disclose appropriately designated directory i_nforh]_ation from a student’s education record if

disclosure would not generally be considered harmfut or an invasion of privacy.” Directory
information may include a student’s name, address, telephone number, date and place of hirth,
honors and awards, and dates of attendance.” School officials may not designate students’ sex,
including transgender status, as directory information because doing so could be harmful or an
invasion of privacy.® A school also must allow eligible students {i.e., students who have reached
18 years of age or are attending a postsecondary institution) or parents, as appropriate, a
reasonable amount of time to request that the school not disclose a student’s directory
information,™

O Amendment or Correciion of Education Racords. A school may receive requests tc correct a
student’s education records 1o rmake them consisient with the student’s gender identity. Updating
a iransgender studznt’s zducaiion records o reilect the student’s gender identity and new narne
will help protect orivacy and ensurs personne! consistently use appropriate names zad pronauns,

o Under FERPA, a school must consider the request of an eligible student or pareni to amend
information in the student’s education records that is inaccurate, misleading, or in violation of
the student’s privacy rights.* If the school does not amend the record, it must inform the
requestor of its decision and of the right to a hearing. i, after the hearing, the school does not
amend the record, it must inform the requestor of the right to insert a statement in the record
with the requestor’s comments on the contested information, a statement that the requestor
disagrees with the hearing decision, or both. That statement must be disclosed whenever the
record to which the statement relates is disclosed.” .

o Under Title IX, a school must respond to a request to amend information related to a student’s
transgender status consistent with its general practices for amending other students’ records.™
if a student or parent complains about the school's handling of such a request, the school must
promptly and equitably resolve the complaint under the school's Title IX grievance procedures.”

R OE R
We appreciate the work that many schools, state agencies, and other organizations have undertaken to
make educational programs and activities welcoming, safe, and inclusive for all students.

Sincerely,
/s/ 1s/
Catherine E. Lhamon Vanita Gupta
Assistant Secretary for Civil Rights Principal Deputy Assistant Attorney General for Civil Rights

1.5, Department of Education U.5. Department of Justice
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120U.5.C. 68 1681-1688; 34 C.F.R. Pt. 106; 28 C.F.R. Pt. 54. In this letter, the term schools refers to recipients of
Federal financial assistance at all educational levels, including school districts, colleges, and universities. An
educational institution that is controlled by a religious organization is exempt from Title IX to the extent that
compliance would not be consistent with the relizgious tenets of such organization. 20 U.5.C. § 1681(a}{3); 34 C.F.R
§106.12(z).

20ffice of Management and Budget Fmal Bulletm for Agency Good Gmdance Prachces, 72 Fed. Reg 3432 (Jan. 25,
2007}, . R . ity T e
*ED, Examp!es of Palicies and Emergmg Practices for Supparting Transgender Students (May 13, 2016},

o z Cioanoini. OCRalso posts many of its resolution agreements in cases involving
transgender students onhne at. ey Lo - While these agreements address fact-specific cases,
and therefore do not state general pohcy, they identtfy examples of ways OCR and recipients have resolved some
issues addressed in this guidance.

“34C.F.R §5106.4, 106.31(a). For simplicity, this letter cites only to ED's Title IX regulations. DOJ has also
promulgar2d Title IX regulations. See 28 C.£.R. Pt. 54. For purposes of how the Title IX regulations at issue in this
guidance zpply to transgender individuals, DO interprets its reguiations similarly to ED. State and local rules
cannot limit or override the requirements of Federal laws, See 34 C.F.R. § 106.6(b).

*See, e.g., Er !.'Vai'erhouse v. Hopkins, 290 U.S. 228 (1989); Oncafe v. Sundowner Qjfshore Servs. Inc., 523 U.5. 75,
79(1998}; <.G. v. Gloucester Caiy. Sch. Bd., Mo, 15-2056, 2016 WL 1567467, at *8 {4h Cir. Apr. 19, 2016); Glenn v.
Brumby, 653 th 1312, 1317 {12th Cir. 2011); Smith v. City of Salem, 378 F.3d 5686, 572-75 {6ih Cir. 2004); Rosa v.
Park W. Bank & Trust Co., 214 F.3d 213, 21516 (st Cir, 2000); Scinvenk v. Hariford, 204 £.3d 1187, 1201-02 (9th
Cir, 2000); Schroer v. Billington, 577 F. Supp. 2d 293, 306-08 (D.D.C. 2008); Macy v. Dzp’t of Justice, Appeal Mo.
012012082 {U.S. Equal Emp't Opportunity Comm’n Apr. 20, 2012). See also U.S. Dep’t of Labor {USDOL), Training
and Employment Guidance Letier Mo. 37-14, Updote on Complying with Nendiscrimination Requirements:
Discrimination Based on Gender Identity, Gender Fxpression and Sex Stereotypmg are Proh.rb:ted Forms of Sex
D.vsmmmatfon in the Workforce Development System (2015), _ - - ~is=: v /005 '

53 USDOL, Job Corps, Directive: Job Corps Program Instruction Notlce No 14 31, Ensurmg Equal Access for
Tmnsgender Applrcants and Students ro the Job Corps Program (May 1, 2015),
S Wit i Een et il sene e T e s /el 1 T o [ DOS, Memorandum from
the Attorney General Treatment of Tmnsgender Employment Discrimination Clarms Under Title Vil of the Civil
RIghtsActof1964(2014) CLliareg iz enaforass-
ra1azias I LA A S + USGOL, Office of Federal Contract Compliance Programs,
Dlrectlve 2014 02 Gender ldent:ty and Sex Dfscr;mmat:on (2014),

:

sl syiafeenfreasfoo ral i s Aidtirserjves/die2 01 02 i

® See Lusardi v. Dep’t of the Army, Appeal No. 0120133395 at 9 (U.S. Equal Emp’t Opportunity Comm’n Apr. 1,
2015) (“An agency may not condition access to facilities—or to other terms, conditions, or privileges of
employment—on the completion of certain medical steps that the agency itself has unilaterally determined will
somehow prove the bona fides of the individual's gender identity.”).

7 See G.G.; 2016 WL 1567467, at *1 n.1 {noting that medical authorities “do not permit sex reassignment surgery
for persons who are under the legal age of majority”).

834CFR. & 106.31(b)(4]); see G.G., 2016 WL 1567467, at *8 & n.10 (affirming that individuals have legitimate and
important privacy interests and noting that these interests do not inherently conflict with nondiscrimination
principtes); Cruzan v. Special Sch. Dist. No. 1, 294 F,3d 981, 984 {8th Cir, 2002) {rejecting claim that allowing a
transgender woman “merely [to be] present in the women's faculty restroom” created a hostile environment);
Glenn, 663 F.3d at 1321 (defendant’s proffered justification that “other women might object to [the plaintiff]'s
restroom use” was “wholly irrelevant”}. See also Palmore v. Sidoti, 466 U.S. 429, 433 (1984) {“Private biases may
be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”); City of Cleburne v.
Cleburne Living Ctr., 473 1.S. 432, 448 {1985) {recognizing that “mere negative attitudes, or fear . . . are not
permissible bases for” government action).
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See, e. g, Resoiution Agreement inre Dowmy Unrf'ed Sch. D.«st CA, OCR Case Mo. 09-12-1095, (Oct. 8, 2014},

i - {agreement to address harassment
of transgender student mcluding aitegatrens that peers contlnued to call her by her former name, shared pictures
of her prior to her transition, and frequently asked questions about her anatomy and sexuality); Consent Decree,
Doe v. Anoka-Hennepin Sch. Dist. Mo. 11, Mr\} {D. Minn. Mar. 1, 2012},

B ~{consent decree {o address sex-based harassment, including
based on nonconformrty "nth gender stereotypes) Resolut:on Agreement Inre Tehuchapr Unified Sch. Dist., (A,
OCR Case Mo, 09-11-1031 {June 30, 2011), - - T “o-luooedb S L ‘(agreement to
address sexual and gender-based harassment, including harassment based on noncon¥ormrty wrth gender
stereotypes). See also Lusardi, Appeal No. 0120133395, at *15 {“Persistent failure to use the employee’s correct
name and pronoun may constitute unlawful, sex-based harassment if such conduct is either severe or pervasive

enough to create a hostile work environment”).

W gep, 6. g., OCR, Revised Sexual Horgssment Guidance: Harossment of Students by Schoof Employees, Other
Students, or Third Parties (2001), s OCR, Dear Colleague Letter: Harassment and
Bullying {Oct. 26, 2010}, ; OCR, Dear Colleague Letter: Sexual
Violence {Apr. 4, 2011), ; OCR, Questions and Answers on Title IX
Gnd Sexual Violence {Apr. 29, 2014),

" 5ee e, g., Resoluiion Agreement, In re Cent. Dredmom Cmty Coll., HC, OCR Casa Mo, 11-14-2255 {fug. 13, 2015),

“{agresrreni to use e transgender student’s preferred
fHicial record to refleet = nara change),

1

namae and gender and changs the student’s ot
34 CFR. §5106.32, 106.33, 106.34, 105.41(h)
* See 34 CF.R. § 106.31.

“3ACFR § 106.33,

** see, e, d., Resolutlon Agreement, In re Townshrp Hrgh Sch. Dist. 211, 11, OCR Case No. 05-14-1055 (Dec. 2, 2015),
o . {agreerent to provide any student who requests
addltlonal prwacy “accessto a reasonabie aiternatlve, such as assignment of a student locker in near proximity to
the office of a teacher or coach; use of another private area (such as a restroom stall) within the public area; use of
a nearby private area {such as a single-use facility}; or a separate schedule of use.”).

'®34 C.F.R. § 105.41(b). Nothing in Title IX prohibits schools from offering coeducational athletic opportunities.

Y 34 C.F.R. § 106.6(b}, {c). An interscholastic athletic association is subject to Title IXif {1) the association receives
Federal financial assistance or (2) its members are recipients of Federal financial assistance and have ceded
cantrolling authority aver portions of their athletic program to the association. Where an athietic association is
covered by Title IX, a school's obligations regarding transgender athletes apply with equal force to the association.

*® The National Collegiate Athletic Association {NCAA}, for example, reported that in developing its policy for
participation by transgender students in college athletics, it consulted with medical experts, athietics officials,
affected students, and a consensus report entitled On the Team: Equal Opportunity for Transgender Student
Athletes (2010} by Dr. Pat Griffin & HelenJ Carroll {On the Team),

bttosrerans nomaaer e afaiadn Mias NOLA TraneSiudantAinlsiz NI S0 See NCAA Office of Inclusion,
NCAA lnc!usron of Transgender Student Athletes 2 30-31 (2011},
nttos:/ fensrincaa.oradsizes/defauli/Niss/Transzandar Handbeook 2011 Finaledf (citing On the Team). The On the

Team report noted that policies that may be appropriate at the college level may “be unfair and too complicated
for [the high school] level of competition.” On the Team at 26, After engaging in similar processes, some state
interscholastic athletics associations have adopted policies for participation by transgender students in high school
athletics that they determined were age-appropriate.

'¥ 34 C.F.R. § 106.34(a), {b}. Schools may also separate students by sex in physical education classes during
participation in contact sports. /d. § 106.34{a){1).

20 U.5.C. § 1681(a){1); 34 C.F.R. § 106.15(d); 34 C.E.R. § 106.34{c) (a recipient may offer a single-sex public
nonvocational elementary and secondary school so long as it provides students of the excluded sex a “substantially
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equal single-sex school or coeducational school”).
20 U.5.C. § 1681{a)(6){A); 34 C.E.R. § 106.14(a).
2220u S.C. § 1686; 34 C.F.R. § 106.32.

See, e.g., Resolution Agreement, In re Arcadra Umped Sch. Dist., CA, OCR Case Mo. 09 12-1020, DOJ Case MNo.

169-12C-70, (July 24, 2013), - - .o , ,
{agreement to provide access to smgle -sex overmght events consrstent wnth students gender tdent[ty, but allowing
students to request access to private facilities).

* See 34 C.F.R. §§ 106.31{a), 106.31(b}{4). See also, In re Downey Unified Sch. Dist,, CA, sipra n. 9; In re Cent.
Piedront Cmty. Coll., NC, supra n. 11.

34 C.F.R. § 106.31(b)(7).

®20U.SC§ 1232g; 34 C.F.R. Part 99. FERPA is administered by ED's Faml[y Policy Compliance Office {(FPCO}.
Additlonal information sbout FERPA and FPCO is availableat - - .,

720 U.S.C. § 1232g(b)(1){A); 34 C.A.R. § 99.31{a){1).
%34 C.F.R. §8 99.3, 99.31{a){11), 99.37.
20 U.5.C. § 1232g(a){5}{A); 34 C.E.R. §99.3.
* Letter from FPCO to Institutions of Postsecondary Education 3 (Sept. 2009),

*120 U.5.C. §1232a(2){5)(3); 32 C.F.R. §599.3. 99.37(a)(2).
* 34 C.FR. §99.20.

** 34 C.F.R. §5 99.20-99.22.

* See 34 C.F.R. § 106.31{b)(4).

*34 C.FR. § 106.8(b).
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Examples of Policies and Emerging Practices for Supporting Transgender Students

The U.S. Department of Education ("ED”) is committed to providing schools with the
information they need to prowde a safe supportlve and nondlscrlmlnatory Iearnmg R
environment for all students. It has come to ED’s attention that many transgender students
{i.e., students whose gender identity is different from the sex they were assigned at birth)
report feeling unsafe and experiencing verbal and physical harassment or assault in school, and
that these students may perform worse academically when they are harassed. School
administrators, educators, students, and parents are asking questions about how to support
transgender students and have requested clarity from ED. In response, ED developed two
documents:

¢ ED’s Office for Civil Rights and the U.S, Department of Justice’s Civil Rights Division
jointly issued a Dear Colleague Letter (“DCL”) about transgender students’ rights and
schools’ legal obligations under Title IX of the Education Amendments of 1972. Any
school that has questions related to transgender students or wants to be prepared to
address such issues if they arise should review the DCL.

o ED’s Office of Elementary and Secondary Education compiled the attached examples of
policies” and emerging practices® that some schools are already using to support
transgender students. We share some common questions on topics such as school
records, privacy, and terminology, and then explain how some state and school district
policies have answered these questions. We present this information to illustrate how
states and school districts are supporting transgender students. We also provide
information about and links to those policies at the end of the document, along with
other resources that may be helpful as educators develop policies and practices for their
own schools.

120 U.S.C. §5 1681-1688; Dear Colleague Letter: Transgender Students (May 13, 2016),
www.ed.gov/ocrfletters/colleague-201605-title-ix-transgender. pdf,

%I this document, the term policy or policies refers generally to policies, guidance, guidelines, procedures,
regulations, and resource guides issued by schools, school districts, and state educational agencies.

* ED considers emerging practices to be operational activities or initiatives that contribute to successful outcomes
or enhance agency performance capabilities. Emerging practices are those that have been successfully
implemented and demonstrate the potential for replication by other agencies. Emerging practices typically have
not been rigorously evaluated, but stilt offer ideas that work in specific situations.




Each person is unique, so the needs of individual transgender students vary. But a school policy
setting forth general principles for supporting transgender students can help set clear
expectations for students and staff and avoid unnecessary confusion, invasions of privacy, and
other harms. The education community continues to develop and revise policies and practlces
to address the rlghts of transgender students and reflect our evo[vmg understandmg and the
mdw:duallzed nature of transgender students needs

This docu ment contains information from some schools, school districts, and state and federal
agencies. Inclusion of this information does not constitute an endorsement by ED of any policy
or practice, educational product, service, curriculum or pedagogy. In addition, this document
references websites that provide information created and maintained by other entities. These
references are for the reader’s convenience. ED does not control or guarantee the accuracy,
relevance, timeliness, or completeness of this outside information. This document does not
constitute legal advice, create legal obligations, or impose new requirements.
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Student Transitions

1. How do schools find out that a student will transition?

Typically, the student or the student’s parent or guardian will tell the school and ask that the
school start treating the student in a manner consistent with the student’s gender. tdentnty
Some students transmon over a school break such as summer break. Other students may
undergo _a_.g_e_nder__trans__ntpo_n_ during the Sc_h_o__ol_ year, and may ask {or __thelr parents_may ask on
their behalf) teachers and other school employees to respect their identity as they begin
expressing their gender identity, which may include changes to their dress and appearance.,
Some school district or state policies address how a student or parent might provide the
relevant notice to the school.

e Alaska’s Matanuska Susntna Borough School DIStI‘ICt |ssued guldehnes (“Mat -Su
Borough Gwdellnes”) advnsmg that transgender students or their parents or
guardlans should contact the buﬂdmg admmlstrator or the student’s guidance
counselor to schedule a meeting to develop a p!an to address the student’s
partlcular mrcumstances and needs

e The guidelines issued by Washington’s Superintendent of Public Instruction
(“Washington State Guldellnes”) offer an example of a student who first attended
school as a boy and, about midway through a school year, she and her family
decided that she would transition and begin presenting as a girl. She prefers to
dress in stereotypically femmme attire such as dresses and skirts. Although she is
growing her hair out and con5|stently presents as female at schoo[ her hair is still in
a rather short, typ:cally boyish ha:rcut, The student, her p_arents, and school
administrators asked her friends and teachers to use female pronouns to address
her.

2. How do schools confirm a student’s gender identity?

Schools generally rely on students’ {or in the case of younger students, their parents’ or
guardians’) expreésion of their gender identity. Although schools sometimes request some
form of confirmation, they generally accept the student’s asserted gender identity. Some
schools offer additional guidance on this issue.

¢ Los Angeles Unified School District issued a policy (“LAUSD Policy”) noting that
“It]here is no medical or mental health diagnosis or treatment threshold that




students must meet in order to have their gender identity recognized and
respected” and that evidence may include an expressed desire to be consistently
recognized by their gender identity.

The New York State Education Department issued guidance (“NYSED Guidance”)

“‘recommending that “schools accept a student s assertlon of hls/her/thelr own
B 'gender |dent|ty’ and provudes examples of ways to conf:rm the assertion, such asa

statement from the student or a letter from an adult_ famrl:ar with the stu_d_ent s
“situation. The same guidance also offers theé following example: “In one middle
school, a student explained to her guidance counselor that she was a transgender
girt who had heretofore only been able to express her female gender identity while
at home. The stress associated with having to hide her female gender identity by
presenting as male at school was having a negative impact on her mental health, as

well as on her academlc performance The student and her parents asked if it would

be okay if she expressed her female gender |dent|ty at school The gwdance
counselor responded _favo_rably to the request. The fact that the stu_dent presented

no documentation to support her gender identity was not a concern since the school

had no reason to believe the request was based on anything other than a sincerely
held belief that she had a female gender identity.”

Alaska’s Anchorage Schodl District developed administrative guidelines (“Anchorage
Administrative Guide[ineﬁs”) noting that being transgender “involves more than a
casual declaration of gender identity or_expre.s_sion but does not require proof of a
formal evaluation and diagnosis. Since indiVid_uaI circumstances, needs, programs,
facilities and resorﬁrces may differ; administrators and school staff are expected to
consider the needs of the individual on a case-by-case basis.”

3. How do schools communicate with the parents of younger students compared to
older transgender students?

Parents are often the first to initiate a conversation with the school when their child is
transgender, particularly when younger children are involved. Parents may play less of a role in
an older student’s transition. Some school policies recommend, with regard to an older
student, that school staff consult with the student before reaching out to the student’s parents.

The District of Columbia Public Schools issued guidance {“DCPS Guidance”} noting
that “students may choose to have their parents participate in the transition
process, but parental participation is not required.” The guidance further
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recommends different developmentally appropriate protocols depending on grade
level. The DCPS Guidance suggests that the school work with a young student’s
family to identify appropriate steps to support the student, but recommends
working closely with older students prior to notification of family. The guidance also
_ prov:des a model plannmg document wuth key issues to discuss with the student or
) the student s famlly

. '_ Slmalarly, the Massachusetts Department of Elementary and Secondary Educatlon
lssued gu1dance (”Massach usetts Gu1dance”) that notes; "Some transgender and
gender nonconformlng students are not openiy s0 at home for reasons such as
safety concerns or lack of acceptance. School personnel should speak with the
student first before discussing a student’s gender nonconformity or transgender
status with the student’s parent or guardian. For the same reasons, school
personnel should discuss with the student how the school should refer to the
student, e.g., appropriate pronoun use, in written communication to the student’s
parent or guardian.” |

Chicago Public Schools’ guidelines (“Chicago Guidelines”) provide: “When speaking
with other staff members, parents, guardians, or third parties, school staff should
not disclose a student’s preferred name, pronoun, or other confidential information
pertaining to the student’s transgender or gender nonconforming status without the
student’s permission, unless authorized to do so by the Law Department.”

Oregon’s Department of Education issued guidance stating, “In a case where a
student is not yet able to self-advocate, the request to respect and affirm a student’s
ide_ntity will likely come from the student’s parent. However, in other cases,
transgender students may not want their parents to know about their transgender
identity. These situations should be addressed on a case-by—case basis and school
districts should balance the goal of supporting the student with the requirement
that parents be kept informed about their children. The paramount consideration in
such situations should be the health and safety of the student, while also making
sure that the student’s gender identity is affirmed in a manner that maintains
privacy and confidentiality.”




Privacy, Confidentiality, and Student Records

4. How do schools protect a transgender student’s privacy regarding the student’s
transgender status?

There are a number of ways schools protétt tra'nsge'n'der students’ _i'n_t_eres'ts' m _k_'e'e'pi_ng their
transgender status private, including taking steps to prepare staff to con'sist'e'nt'ly'u'se the
appropr:ate name and pronouns, Usmg transgender students’ birth names or pronouns that do
not match thelr gender ldentlty rlsks dlsctosmg a student s transgender status Some state and
school d|str[ct pollcres also address how federal and state prlvacy Iaws apply to transgender
students and how to keep mformatlon about a student s transgender status conﬂdennal

California’s El Rancho Unified School District issued a regulation {(“El Rancho
Regulation”) that provides that students have the right to openly discuss and express
their gender identity, but also reminds school personnel to be “mindful of the
confidentiality and privacy rights of [transgender] students when contacting
parents/legal guardians so as not to reveal, imply, or refer to a student’s actual or
perceived sexual orientation, gender identity, or gender expression.”

The Chicago Guidelines provide that the school should convene an administrative
support team to work with transgender students and/or their parents or guardians
to address each student’s individual needs and supports. To protect the student’s
privacy, this team is limited to “the school principal, the student, individuals the
student identifies as trusted adults, and individuals the principal determines may
have a legitimate interest in the safety and healthy development of the student.”

The Mat-Su Borough Guidelines state: “In some cases, a student may want school
staff and students to know, and in other cases the student may not want this
information to be widely known. School staff should take care to follow the
student’s plan and not to inadvertently disclose information that is intended to be
kept private or that is protected from disclosure {such as confidential medical
information).”

The Massachusetts Guidance advises schools “to collect or maintain information
about students’ gender only when necessary” and offers an example: “One school
reviewed the documentation requests it sent out to families and noticed that field
trip permission forms included a line to fill in indicating the student’s gender. Upon
consideration, the school determined that the requested information was irrelevant
to the field trip activities and deleted the line with the gender marker request.”




5. How do schools ensure that a transgender student is called by the appropriate name
and pronouns?

One of the first issues that school officials may address when a student notifies them of a
gender transition is determmmg which name and pronouns the student prefers. Some schools .
have adopted polmues to prepare all school staff and students to use a student’s newly adopted
name, if any, and pronouns that are consnstent wnth a student s gender |dent|ty

A regulatlon lssued by Nevada s Washoe County School District (”Washoe Cdunty' N
Regulation”) provides that: “Students have the right to be addressed by the names
and pronouns that correspo_nd to their gender identi'ty._ Using the student’s
preferred name and pronoun promotes the safety and wellbeing of the student.
When possible, the requested name shall be included in the District’s electronic
database in addition to the student’s legal hame, in order to inform faculty and staff
of the name and pronoun to use when addressing the student.”

A procedure issued by Kansas City Public Schools in Missouri (“Kansas City
Procedure”) notes that: “The intentional or persistent refusal to respect the gender
identity of an employee or student after notification of the preferred pronoun/name
used by the employee or student is a violation of this procedure.”

The NYSED Guidance provides: “As with most other issues involved with creating a
safe and supportive environment for transgender students, the best course is to
engage the student, and possibly the parent, with respect to name and pronoun use,
and agree on a plan to reflect the individual needs of each student to initiate that
name and pronoun use within the school. The plan also could include when and
how this is communicated to students and their parents.”

The DCPS Guidance includes a school planning guide for principals to review with
transgender students as they plan how to ensure the school environment is safe and
supportive. The school planning guide allows the student to identify the student’s
gender identity and preferred name, key contacts at home and at school, as well as
develop plans for access to restrooms, locker rooms, and other school activities.




6. How do schools handle requests to change the name or sex designation on a student’s
records?

Some transgender students may legally change their names. However, transgender students
often are unable to obtain |dent|‘r"cat|on documents that reﬁect their gender ldentlty (e.g., due
to f:nancnal I|mttatlons or iegal restrlctuons lmposed by state or Iocal Iaw) Some school dIStriCt
policies specify that they will use the name a student identifies as consistent with the student’s
gender identity regardless of whether the student has cqmp_[_e,te__d_ a legal name change.

" The NYSED Guidance provides that school records, including attendance records,
transcripts, and Individualized Education Programs, be updated with the student’s
chosen name and offers an example: “One school administrator dealt with
information in the student’s file by starting a new file with the student’s chosen
name, entered previous academic records under the student’s chosen name, and
created a separate, confidential folder that contained the student’s past information
and birth name.”

e The DCPS Guidance notes: “A court-ordered name or gendér change Is not required,

and the student does not need to change their official records. If a student wishes
to go by another name, the school’s registrar can enter that name into the
‘Preferred First’ name field of [the school’s] database.”

¢ The Kansas City Procedure recognizes that there are certain situations where school
staff or administrators may need to report a transgender student’s legal name or
gender. The procedure notes that in these situations, “school staff and
administrators ‘shall adopt practices to av0|d the inadvertent disclosure of such
confidential information.”

¢ The Chicago Guidelines state: “Students are not required to obtain a court order
and/or gender change or to change their official records as a prerequisite to being
addressed by the name and pronoun that corresponds to their gender identity.”

e The Massachusetts Guidance also addresses requests to amend records after
graduation: “Transgender students who transition after having completed high
school may ask their previous schools to amend school records or a diploma or
transcript that include the student’s birth name and gender. When requested, and
when satisfied with the gender identity information provided, schools should amend
the student’s record.”

-~ -




Sex-Segregated Activities and Facilities

7. How do schools ensure transgender students have access to facilities consistent with
their gender identity?

Schools often segregate restrooms and locker rooms by sex, but some schools have policies
that students must be permitted to access facilities consistent with their gender identity and
not be requnred to use faCI|ItIES inconsistent with their gender ldentlty or alternatlve facilities.

The Washmgton State Gwdellnes prowde ”SchooE dlstrlcts should allow students to
use the restroom that is consistent with their gender identity consistently asserted
at school.” In addition, no student “should be required to use an alternative
restfoom_because they are transgender or gender_ nonconforming.”

The Washoe County Regulation provides: “Students shall have access to use
facilities that correspond to their gender identity as expressed by the student and
asserted at school, irrespective of the gender listed on the student’s records,
including but not limited to locker rooms.”

The Anchorage Administrative Guidelines emphasize the following provision:
“However, staff should not require a transgender or gender nonconforming
student/employee to use a separate, nonintegrated space unless requested by the
individual student/employee.”

8. How do schools protect the privacy rights of all students in restrooms or locker
rooms?

Many students seek additional privacy in school restrooms and locker rooms. Some schools
have provided students increased privacy by making adjustments to sex-segregated facilities or
providing all students with access to alternative facilities.

The Washington State Guidelines provide that any student who wants increased
privacy should be provided access to an alternative restroom or changing area. The
guidelines explam “This allows students who may feel uncomfortable sharing the
facility with the transgender student(s) the option to make use of a separate
restroom and have their concerns addressed without stigmatizing any individual
student.”




e The NYSED Guidance gives an example of accommodating all students’ interest in (
privacy: “In one high school, a transgender female student was given access to the
female changing facility, but the student was uncomfortable using the female
changing facility with other female students because there were no private changing
areas within the facility. The principal examined the changing facility and

-+ determined that curtains could easily be put up along one side of a row of benches

. -near the group Iockers, providing private changing areas for any students who
wished to use them. After the school put up the curtalns the student was

o comfortabie us:ng the changmg facrllty '

e Atherton ngh School, in Jefferson County, Kentucky, issued a policy that offers
examples of accommodations to address any student’s request for increased
privacy: “use of a private area w:thm the public area of the locker room facility {e.g.
nearby restroom stall with a ‘door or an area separated by a curtain); use of a nearby
prwate area (e. g nearby restroom), or a separate changing schedule.”

¢ The DCPS Guidance recommends talking to students to come up with an acceptable
solution: “Ultimately, if a student expresses discomfort to any member of the
school staff, that staff member should review these options with the student and
ask the student permission to engage the school LGBTQ liaison or another ( _
designated ally in the building.”

9, How do schools ensure transgender students have the opportunity to partlcmate in
physical education and athletics consistent with their gender identity?

Some school policies explain the procedures for establishing transgender students’ eligibility to
participate in athletics consistent with their gender identity. Many of those policies refer to
procedures established by state athletics leagues or associations.

¢ The NYSED Guidance explains that “physical education is a required part of the
curriculum and an important part of many students’ lives. Most physical education
classes in New York’s schools are coed, so the gender identity of students should not
be an issue with respect to these classes. Where there are sex-segregated classes,
students should be allowed to participate in a manner consistent with their gender
identity.”

» The LAUSD Policy provides that “participation in competitive athletics, intramural
sports, athletic teams, competitions, and contact sports shall be facilitated in a
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manner consistent with the student’s gender identity asserted at school and in
accordance with the California Interscholastic Federation bylaws.” The California
Interscholastic Federation establishes a panel of professionals, including at least one
person with training or expertise in gender identity health care or advocacy, to make
eligibility decisions. |

»_The Rhode Island Interscholastic League’s policy states that all students should have
the opportunity to participate in athletics consi_s_teht with their gender identity,
regardless of the gender listed on school records. The policy provides that the
league will base its eligibility determination on the student’s current transcript and
school registration information, documentation of the student’s consistent gender
identification (e.g., affirmed written statements from student, parent/guardian, or
health care provider), and any other pertinent information.

10. How do schools treat transgender students when they participate in field trips and
athletic trips that require overnight accommodations?

Schools often separate students by sex when providing overnight accommodations. Some
school policies provide that students must be treated consistent with their gender identity in
making such assignments.

¢ Colorado’s Boulder Valley School District issued guidelines (“Boulder Valley
Guidelines”) providing that when a school plans overnight accommodations for a
transgender student, it should consider “the goals of maximizing the student’s
social integration and equal opportunity to participate in overnight activity and
athletic trips, ensuring the [transgender] student’s safety and comfort, and
minimizing stigmatization of the student.”

* The Chicago Guidelines remind school staff: “In no case should a transgender
student be denied the right to participate in an overnight field trip because of
the student’s transgender status.”




Additional Practices to Support Transgender Students

11. What can schools do to make transgender students comfortable in the classroom?

Classroom practices that do not distinguish or differentiate students based on their gender are
the most inclusive for all students, including transgender students.

s The DCPS Guidance suggests that ”[w]herever arbltrary gender dlwders can be
avmded they should be ellmmated ” :

s The Massachusetts Guidance states that “[a]s a general matter, schools should
evaluate all gender-based policies, rules, and practlces and malntam only those that
have a clear and sound pedagogical purpose.”

* Minneapolis Public Schools issued a policy providing that students generally should
not be grouped on the basis of sex for the purpose of instruction or study, but rather
on bases such as student proficiency in the area of study, student interests, or
educational needs for acceleration or enrichment.

¢ The Maryland State Department of Education issued guidelines that include an
example of eliminating gender-based sorting of students: “Old Practice: boys line up
over here.” New Practice: birthdays between January and June; everybody who is
wearing something green, etc.”

12. How do school dress codes apply to transgender students?

Dress codes that apply the same requirements regardless of gender are the most inclusive for
all students and avoid unnecessarily reinforcing sex stereotypes. To the extent a school has a
dress code that applies different standards to male and female students, some schools have
policies that allow transgender students to dress consistent with their gender identity.

* Wisconsin’s Shorewood School District issued guidelines (“Shorewood Guidelines”)
that allow students to dress in accordance with their gender identity and remind
school personnel that they must not enforce a dress code more strictly against
transgender and gender nonconforming students than other students.

¢ The Washington State Guidelines encourage school districts to adopt gender-neutral

dress codes that do not restrict a student’s clothing choices on the basis of gender:
“Dress codes should be based on educationally relevant considerations, apply
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consistently to all students, include consistent discipline for violations, and make
reasonable accommodations when the situation requires an exception.”

13. How do schoois address bullymg and harassment of transgender students?

Unfortunately, bullymg and harassment continue to be a problem facmg many students and
transgender students are no exception.. Some schools make clear in their nondiscrimination
statements that prohibited sex discrimination includes discrimination based on gender identity
and expression. Their policies also address this issue.

e The NYSED Guudance stresses the importance of protecting students from bullying
and harassment because “[the] high rates expertenced by transgender students
correspond to adverse health and educational consequences, mcludlng hlgher rates
of absenteeism, lower academic achievement, and stunted educational aspirations.

» The Shorewood Guidelines specify that harassment based on a student’s actual or
perceived transgender status or gender nonconformity is prohibited and notes that
these complaints are to be handled in the same manner as other discrimination,
harassment, and bullying complaints.

» The DCPS Guidance provides examples of prohibited harassment that transgender
students sometimes experience, including misusing an individual’s preferred name
or pronouns on purpose, asking personal questions about a person s body or gender
transition, and disclosing private information.

14, How do school psychologists, school counselors, school nurses, and school social
workers support transgender students?

School counselors can help transgender students who may experience mental health disorders
such as depression, anxiety, and posttraumatic stress. Mental health staff may also consult
with school administrators to create inclusive policies, programs, and practices that prevent
bullying and harassment and ensure classrooms and schools are safe, healthy, and supportive
places where all students, including transgender students, are respected and can express
themselves. Schools will be in a better position to support transgender students if they
communicate to all students that resources are available, and that they are competent to
provide support and services to any student who has questions related to gender identity.
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¢ The NYSED Guidance suggests that counselors can serve as a point of contact for
transgender students who seek to take initial steps to assert their gender identity in
school,

s The Chicago Guidelines convene a student administrative support team to
~determine the appropnate supports for transgender students The team consists of
“the school prmctpal the student adults that the student trusts and mdlwduals the

principal determines may have a Iegmmate interest in the safety and healthy '
development of the student. ' '

15. How do schools foster respect for transgender students among members of the
broader school commumty'-’

Developing a clear policy explaining how to support transgender students can help
communicate the importance the school places on creating a safe, healthy, and
nondiscriminatory school climate for all students. Schools can do this by providing educational
programs aimed at staff, students, families, and other community members.

¢ The Massachusetts Guidance informs superintendents and principals that they
“need to review existing policies, handbooks, and other written materials to ensure
they are updated to reflect the inclusion of gender identity in the student
antidiscrimination law, and may wish to inform all members of the school
community, including school personnel, students, and families of the recent change
to state law and its implications for school policy and practice. This could take the
form of a letter that states the school’s commitment to being a supportive, inclusive
environment for all students.”

o The NYSED Guidance states that “school districts are encouraged to provide this
guidance document and other resources, such as trainings and information sessions,
to the school community including, but not limited to, parents, students, staff and
residents.”

16. What topics do schools address when training staff on issues related to transgender
students?

Schools can reinforce commitments to providing safe, healthy, and nondiscriminatory school
climates by training all school personnel about appropriate and respectful treatment of all
students, including transgender students.
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The Massachusetts Guidance suggests including the following topics in faculty and
staff training “key terms related to gender identity and expression; the development
of gender identity; the experiences of transgender and other gender nonconforming
students; risks and resilience data regardmg transgender and gender nonconforming
students ways to support transgender students and to improve school climate for

. g_ende; non(_:_on__fqrmmg stqden;s, [ar_l__d} g_en_d_er peutral_ I__a_ngqage qnd pragtnces_._ _

The El Rancho ﬁegﬁlati'd"r't'.'stétés that the Sube'ri'nt'e'nd'ént or desi'gn'eé “shall provide "

-to employees, volunteers, and parents/guardians training and information regarding
-the district’s nondiscrimination policy; what constitutes prohibited discrimination,

harassment, intimidation, or bullying; how and to whom a report of an incident
should be made; and how to guard against segregating or stereotyping students
when providing instruction, guidance, supervision, or other services to them. Such
training and information shall include guidelines for addressing issues related to
transgender and gender-nonconforming students,”

17. How do schools respond to complaints about the way transgender students are
 treated?

School policies often provide that complaints from transgender students be handled under the

same policy used to resolve other.complaints of discrimination or harassment.

The Boulder Va[ley} Guidelines provide that “complaints alleging discrimination or
harassment based on a person’s actual or perceived transgender status or gender
nonconformity are to be handled in the same manner as other discrimination or
harassment complaints.”

The Anchorage Administrative Guidelines provide that “students may also use the

- Student Grievance Process to address any civil rights issue, including transgender

IH

issues at school.
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Terminology ( ‘

18. What terms are defined in current school policies on transgender students?

Understandlng the needs of transgender students mcludes understandmg relevant terminology.
Most school pohaes defme commonly used terms to assnst schools in understandlng key
concepts relevant to transgender students The Ilst below is not exhaustlve, and only includes
examples of some of the most common terms that school policies define.,

e Gender identity refers to a person’s deeply felt internal sense of being male or
~female, regardless of their sex assigned at birth. {Washington State Guidelines}

e Sex assigned at birth refers to the sex designation, usually “male” or “female,”
assigned to a person when they are born. (NYSED Guidance)

* Gender expression refers to the manner in which a person represents or expresses
gender to others, often through behavior, clothing, hairstyles, activities, voice or
mannerisms. (Washoe County Regulation)

e Transgender or trans describes a person whose gender identity does not correspond N
to their assigned sex at birth. (Massachusetts Guidance) (

e Gender transition refers to the process in which a person goes from living and
identifying as one gender to living and identifying as another. (Washoe County
Regulation)

o (isgender describes a person whose gender ldenttty corresponds to their assigned
sex at birth. (NYSED Guidance)

s Gender nonconforming describes people whose gender expression differs from
stereotypic expectations. The terms gender variant or gender atypical are also used.
Gender nonconforming individuals may identify as male, female, some combination
of both, or neither. (NYSED Guidance)

e Intersex describes individuals born with chromosomes, hormones, genitalia and/or
other sex characteristics that are not exclusively male or female as defined by the
medical establishment in our society. {DCPS Guidance)

* [GBTQis an acronym that stands for “lesbian, gay, bisexual, transgender, and
queer/questioning.” (LAUSD Policy)

Eall
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s Sexual orientation refers to a person’s emotional and sexual attraction to another
person hased on the gender of the other person. Common terms used to describe
sexual orientation include, but are not limited to, heterosexual, lesbian, gay, and
bisexual. Sexual orientation and gender identity are different. {LAUSD Policy)

19. How do schools account for individual preferences and the diverse ways that students
describe and express their gender?

Some students may use different terms to identify themselves or describe their s'_i_tuat'_i'ons. For
example, a transgender male student may identify simply as male, consistent with his gender
identity. The same principles apply even if students use different terms. Some school policies
directly address this question and provide additional guidance.

¢ The Washington State Guidelines recognize how “terminology can differ based on
religion, language, race, ethnicity, age, culture and many other factors.”

¢ . Washington’s Federal Way School District issued a resource guide that states: “Keep
in mind that the meaning of gender conformity can vary from culture to culture, so
these may not translate exactly to Western ideas of what it means to be
transgender. 'So_me of th__eSe iden_ti't'ies include Hijra {South Asia), Fa’afafine (Samoa),
Kathoey (Thailand), Travesti {South America), and Two-Spirit (Native American/First
Nations).”

¢ The Washoe County Regulation, responding to cultural diversity within the state,
offers examples of “ways in which transgender and gender nonconforming youth
describe their lives and gendered experiences: trans, transsexual, transgender,
male-to-female (MTF), female-to-male (FTM), bi-gender, two-spirit, trans man, and
trans woman.” C

¢ The DCPS Guidance provides this advice to staff: “If you are unsure about a
student’s preferred name or pronouns, it is appropriate to privately and tactfully ask
the student what they prefer to be called. Additionally, when speaking about a
student it is rarely necessary to lahel them as being transgender, as they should be
treated the same as the rest of their peers.”
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Cited Policies on Transgender Students

Anchorage School District (AK): Administrative Guidelines: Working with Transgender and
Gender Nonconforming Students and Employees (2015} (on file with ED)

Ather't'on"H'ig'h Séhooi Jefferson Co.uﬁty'St':hoollDiStric.t '(KY') Policy on School Spdte (2014),
www jefferson.k12.ky.us/schools/high/atherton/SBDMDBocuments/Policy%20500%20Draft
%20Los%20Angeles%20Unlfled%ZOSchoo!%ZOD|str|ct%20Rewsed%20Model pdf L

Boulder Valley School District (CO), Guidelines Regardmg the Support of Students and Staff
Who Are Transgender and/6r Gender Nonconforming (2016),
httn [fwww. bvsd org/pohues/Po!lcaes/AC—EB» pdf

California Interscholastic Federation, Guidelines for Gender Identity Participation (2015),
http://static.psbin.com/m/5/0nda7wwigh2em9/Guidelines for Gender !dentity Participa

on gd

Chlcago Public Schools (IL), Guidelines Regarding the Support of Transgender and Gender
Nonconforming Students (2016),

cps.edu/SiteCollectionDocuments/TL TransGenderNonconformingStudents Guidelines.pd
f

District of Columbia Public Schools, Transgénder and Gender-Nonconforming Policy
Gurdance (2015), deps. dc gov/pubhcatlon/dcps transgender-and-gender-non-conforming-
policy-guidance

El Rancho Unified School District, Transgender and Gender-Nonconforming Students (AR
5145.3} (2014), www.erusd.org/pdf/board policies/5145 3.pdf

Federal Way Public Schools (WA), Working with Transgender and Gender-Nonconforming
Students and Staff (2014-2015), www.fwps.net/districtresources/wp-
content/uploads/sites/32/2013/12/FWPS Transgender3.pdf?7a385a

Kansas City 33 School District {MO), Prohibition Against Discrimination, Harassment and
Retaliation (Transgender and Gender Nonconforming Employee and Students) (2013),
eboard.eboardsolutions.com/ePolicy/policy.aspx?PC=AC-
AP(1)&Sch=228&5=228&RevNo=1.01&C=A&7Z=R

Los Angeles Unified School District (CA), Transgender Students — Ensuring Equity and

Nondiscrimination (2014},

notebook.lausd.net/pls/ptl/docs/PAGE/CA LAUSD/FLDR ORGANIZATIONS/FLDR GENERAL
COUNSEL/BUL-6224.1%20TRANSGENDER%20POLICY,%2008-15-14%20-

%20ADDED%Z20ED%20CODE%20221%205.PDE
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Maryland State Department of Education, Providing Safe Spaces for Transgender and
Gender Non-Conforming Youth: Guidelines for Gender Identity Non-Discrimination (2015),
marylandpublicschools.org/MSDE/divisions/studentschoolsves/student services alt/docs/
ProvidéngSafeSpacesTransgendergenderNonConformingYouthOlZOlB pdf

Massachusetts Department of Elementary and Secondary Educatlon, _Gu.'dance for
Massachusetts Pubhc Schoois Creatmg a Safe and Supportive School Enwronment
Nondiscnmmatfon on the Basis of Gender Ident:ty (2014),

www.doe.mass. edu/ssce/GenderidenUtv pdf

Matanuska-Susitna Borough School District (AK) Transgender Student Guidelines (2015),
www.matsuk12. us/srce/handlers/faledownIoad ashx?moduleinstanceid=10846&dataid=41
646&F|ieName—Tltle IX—~Transgender Students Guzdeimes pdf

Minneapolis Public Schools (MN), Permissible Grouping Principles (2014),
policy.mpls. k12.mn. us/up[oads/regulatlon 6135_a.pdf

New York State Education Department, Guida_n__ce to School Districts for Creating a Safe and
Supportive School Environment for Transgender and Gender Nonconforming Students
(2015}, www.p12.nysed.gov/dignitvact/documents/Transg GNCGuidanceFINAL.pdf

Oregon Department of Education, Guidance to School Districts: Creating a Safe and
Supportive School Environment for Transgender Students (2016), .
www.ode. state or. us/groups/supportstaff/hk!b/schooinurses/transgendea‘studentgu|dance

pdf.

Rhode Island Interscholastic League, Rules & Regulations (Article 1, Section 22 — Gender
Identity), www.riil.org/files/8214/3861/6354/ARTICLE 1 ORGANIZATION 2015.pdf

Shorewood School Dlstrlct (W), Nondiscrimination Gwdelmes Related to Students Who Are
Transgender and Students Nonconformmg to Gender Role Stereotypes (2014),
www.shorewood.k12.wi.us/uploaded/Board Documents/Policies/411 Guidelines and Ex
hibit.pdf?1393865642372

Washington Office of State Superintendent of Public Instruction, Prohibiting Discrimination
in Washington Public Schools (2012),
www.k12.wa.us/Equity/pubdocs/ProhibitingDiscriminationinPublicSchools.pdf

Washoe County School District (NV), Gender Identity and Gender Non-Conformity —
Students (2015), washoecountyschools.net/csi/pdf files/5161%20Reg%z20-
%20Gender%20identity%20vl.pdf
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Select Federal Resources on Transgender Students

s US. Department of Education

o]

Offlce for Civil nghts and U.S. Department of Justice’s Civil nghts DIVISIOI’I

: N _Dear Co!!eague Letter Transgender Students (May 13, 2016)

www.ed. gov/ocr/letters/coileague 201605-tlt!e |x-transp,ender pdf _

Office for Civil Rights, Resources for‘ Transgende}' and GehdeﬂNor‘a’cOhfofining
Students, www.ed.gov/ocr/Igbt.htm|

) Office for Clvd nghts, Pubhcatlons on Tm’e IX

www.ed.gov/about/offices/list/ocr/publications.html#TitlelX

Office for Civil nghts, How to Fn’e a D:scnmmat:on Comp!amt
www.ed.gov/about/offices/list/ocr/docs/howto.html

Natlonal Center on Safe Supportlve Learnlng Enwron ments

‘_ _safesuppomvelearmng ed.gov

e U.S. Department of Health and Human Services

Q

Admlnlstratlon for Children and Families, Resources for Serving Lesbran Gay,
Bisexual and Transgender Youth http: //ncfv acf.hhs. gov/features/servm;z~
iesbian-gay-bisexual-transgender-and-guestioning-youth-open-
arms/resources-serving

Centers for Disease Control and Preventlon, LGBT Youth Resources
WWW. cdc gov/lgbthealth/vouth resources htm

Homelessness Resource Center, Homeless Populatlons LGBTQIZ-S Youth
http://homeless.samhsa.gov/Channel/LGBTQ-153.aspx

Stopbullying.gov, Bullying and LGBT Youth, hgttn:f/www.stopbu.tiying.gov./at-

risk/groups/lght

e U.S. Department of Housing and Urban Development

O

Community-Wide Prevention of LGBTQ Youth Homelessness (June 2015),
https://www.hudexchange.info/resources/documents/LGBTQ-Youth-
Homelessness-Prevention-initiative-Overview.ndf
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U.S. Department of Labor

o Office of Job Corps, Directive: Job Corps Program Instruction Notice No. 14-31
(May 1, 2015}, https://supportservices.jobcorps.gov/Program Instruction
Notices/pi 14 31.pdf
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A, ASchools Obligation o Resnond 1o S2ual Vialenes

A-3.

+

TO ghog tonsEnt) A AuniEr o7 alifarent asis Tall inic the ceisgory of szl viotenes,
including raps, sexuzl asseuly, sexual batiery, sexval abuse, and sexuzl coarsion. Sexual
violznca can be carvisd out by senoot emaloyass, other studenis, or third par‘ties.,ﬂ\li sucn

TS
\

H)

AT SRS S SRR J . PN LI i . L., T
2ciz ar sizl viotenoe ere voris oF sex discriminzton prohibited by Tidl

v
v
v
o

unaer Title X regarding studleni-or -35adent sexual viciance whzn tha following cordiiions

arz2 rnet: (1) the alieged conduct is sufficiantly serious to limit or deny a studant’s ability $o
'par‘{iapa?e in of Genelit from the school’s educational program, L. creaies a hosiile
environment; and (2} the school, upon notice, Talls to take promot and effeciive steps
reasonably calculated to end the sexual violence, eliminate the hostile environment,
prevent its recurrence, and, as appropriate, remedy its effects.’

How doas OCR determing if a hostile environment has been created?

Answer: As discussed more tully in OCR’s 2001 Guidance, OCR considers a variety of
related factors to determine if a hostile environment has been created; and also considers
the conduct in question from both a subjective and an objective perspective. Specifically,
OCR’s standards raquire that the conduct be evaluated from the perspective of a
reasonable person in the alleged victim’s position, considering all the circumstances.
morea severe the conduct, the less nead there is to show a repetitive series of incidents to
prove a hostile environment, particularly if the conduct is physical. Indeed, a singie or
isolated incident of sexual violence may create a hostile environment,

Th

¥ This is the standard for administrrative enforcement of Title 1X and in court cases where plaintiffs are seeking
injunctive refief, See 2001 Guidance at li-v, 12-13. The standard in private lawsuits for monetary damages is actual
knowledge and deliberate indifference. See Davis v. Monroe Cnty Bd. of Educ., 526 U.S. 629, 643 {1999).
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Whan does OCR considzer a school to have notice of studant-on-situdant sexual violance?

“hu e 2 student may nsveTilzd @ grievance with or otherwzse iviormad the

z X coordinzior; & siuden‘i:, narent, friend, or other individual may have

i incident to a teacher, principal, campus law enforcerent, staff in the office of
ffairs, or oinar responsiole employas; or 2 teacher or dean may have witnessad

The scriodt “nav zisg reasive noiice 2hout saxual violenes ia an indiract mznner, from
STUFCRT 2077 835 iAol o ane 1ot soraminity, seoial networldng 3iies, or the mediz
(1 30ms 217 3tices, Tias sanoc) kiows of iatidenis of savuelvinlencs, the oxercise or

easonac s czre should triggar an lnvestigation that would lzad to the discovary of
additional nridants, For examgls, it sthool ofiislals renaive a cradible reacei that 2
student hes sarpeirated several acts of sexual violence against differant students, that
patiarr. of conduct should trigger an inquiry as to whaiher other studenis have beas
subjected to sexual violence by that studeant. In othar cases, the pervasiveness of the
saxual violenca may be widespread, openly practiced, or well-known among students or
ernployees. In those cases, OCR may conclude that the school should have known of the
hostile environment. tn othar words, if the school would have found out about the sexual
violence had it made a proper inquiry, knowledge of the sexual violence will be imputed
o the school even if the school failed to make an inquiry. A school's failure to take
promnpt and effective corrective action in such cases (as described in questions G-1 o G-3
and H-1 to H-3) would violate Title IX even if the student did not use the school’s
grievance procedures or otherwise inform the school of the sexual violence.

What are a school’s basic responsibilities to address student-on-student sexual
violence?

Answer: When a school knows or reasonably should know of possible sexual violence, it
must take immediate and appropriate steps to investigate or otherwise determine what
occurred-{subject to the confidentiality provisions discussed in Section E}. If an
investigation reveals that sexual violence created a hostile environment, the school must
then take prompt-and effective steps reasonably calculated to end the sexual violence,
eliminate the hostile environment, prevent its recurrence, and, as appropriate, rernedy its
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N2 50h0o973 0w inaciion 2 anvircrment 17§ does, the

schoolwill alsz be required To ramady ihe &ffacis of the saxual vinien 2 that could
reasonatiy have been :re»m‘l:ed had tha school resaondad prampily and agoronriately.
For exarnple, it a school’s ignoring of a studeni’s compiainis of sexual assauli by a fellow
studant results in the complaining student having to remain in classes with the other
studant for several wesaks and the complaining studeni’s grades suffer bacause he or she
was unable to concentrate in these classes, the school may nead to permit the
complaining student to retake the classes without an academic or financial penalty (in
addition to any other remedies) in order to.address the effects of the sexual violence.

A-5, Does Title IX cover employes-on-studant saxwal violence, such as seswal abuse of
children?

Answer: Yes. Althougn this document and the DCL focus on student-on-student sexual
violence, Title IX also protacis students from other forms of sexual harassment (including
sexual violence and sexual abuse), such as sexual harassment carried out by school
employees. Sexual harassment by school employees can include unwelcome sexual
advances; requests for sexual favors; and oiher verbal, nonverbal, or physical conduct of a
sexual nature, including but not limited to sexual activity. Title 1Xs prohibition against

o Throughout this document, unless otherwise noted, the tarm “complainant” refers to the student who allegedly
experfenced the sexual violence.
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sexual harassinent genarally does not extand to [2zitimata nonsaxual touching or other
nansaxual conduct. Bui in some circumsiances, nonsaxual conduct may take on sexual

ConNnoiations =ad fisz 1o the faval of sexual harassmznt. For

rersonanal,

Aschool’s Titiz X oodligations regarding sexucl harassrnant by emaloyees czn, in soma
instances, be greater than those descrived in this docurment and the DCL. Racipienis
should rafer to OCR’s 2001 Guidance for furihar information about Title IX obligations

requiremaeants for

7 auch siate and iosal laws and The tonsscusnies for e iling 1o satisiv

With respect to sexual activity in particular, OCR will always view as unwalzome and
nonconsensual saxual activity batween an adult school emnployze and an elementary
school student or any student balow the legal age of consent in his or her state. In cases
involving a student who meets the legal age of consent in his or her state, there will still
be a strong presumption that sexual activity betwesn an aduli school employee and a
student is unwelcome and nonconsensual. When a school is on notice that a school
employee has sexually harassed a student, it is responsible for taking prompt and
effeciive steps reasonably calculated to end the sexual harassment, eliminate the hostile
environment, prevent its recurrence, and remedy its effects. Indeed, even ii a school was
not on notice, the school is nonetheless responsible for remedying any effecis of the
sexual harassment on the student, as well as for ending the sexual harassment and -
preventing its recurrence, when the employee engaged in the sexual activity in the
context of the employee’s provision of aid, benefits, or services to students (e.g.,
teaching, counseling, supervising, advising, or transporting students}.

A school should take steps to protect its students from sexual abuse by its employees. It is
therefore imperative for a school to deveiop policies prohibiting inappropriate conduct by
schoal personnel and procedures for identifying and responding to such conduct. For
example, this could include implementing codes of conduct, which might address what is
commonly known as grooming — a desensitization strategy common in adult educator
sexual misconduct. Such poficies and procedures can ensure that students, parents, and
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scnocl personnel hava clear guidelinas on what ar2 appropriate and inappropriate
interaciions bziwaszn adulis 2nd studenis in 2 scheo! setiing or in school-spansoread
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CYiZETTTININE Dz sdminizyeior £3,teanesE, 38,

1 Yes, Tide B orcizcis all siudents ai reciviznt insiitutions from s2x discrirnin ation,

cz sexual violence: from elament ':‘r\; io

[
o

inchiding szxual violence. Any siudent cen exoss

Sele TRy SeisUbow sshoel bandlz seual vialenss somsdaiivg bwvhich iz sooalainant and

=

2 DErREIFALOT 20 S Bers of The s3e san?

Answier: A school’s obligation to respond apgropriately to saxual viclence complaings is
the same irraspective of the sax or sexes of the part;es involvad. Tite B protects all
students irom sexual violence, regardless of the sax of the alleged perpetrator or
complainant, including when they are members of the same sex. A school must
investigate and resolve allegations of sexual violence involving parties of the same sex
using the same procedures and standards that it uses in all complainis involving sexual

violence.

Titte [X's sex discrimination prohibition extends to claims of discrimination based on
gender identity or failure to conform to stereotypical notions of masculinity or femininity
and OCR accep{s such complaints for investigation. Simitarly, the actual or perceived
sexual orientation or gender identity of the parties does not change a schoal’s obligations.
Indeed, leshian, gay, bisexual, and transgender {LGBT) youth report high rates of sexual
harassment and sexual violence. A school should investigate and resolve allegations of
sexual violence regarding LGBT students using the same procedures and standards that it

Y £or additional informational on training please see the Department of Education’s Resource and Emergency
Marnagement for Schools Technical Assistance Center ~ Adult Sexual Misconduct in Schools: Prevention and
Management Training, available at htip://rems.ed.gov/Docs/ASM_Marketing Flyer.pdf.
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uses in all complainis involving saxual violance. Tha fact that incidents of sexual violance
may be accorndanizd oy anti-gay comrmanis or be partly based on a student’s actual or

cercaived szx st osisni2tion does not relizve 2 schoot of its colizziion undar Tiniz ¥ to
to zge2! siolence iatiade examgles of oertioular tyozs of
cornition an szuzlviolenos, the sonool should
consider including exameles of samz-s2 conduct, In addmon a school should ensure that

stait are cagasle of providing culiuraly competent counseling to all corplainanis. Thus, 2
scnool shouid ensure that its counsealors and other siaif who are responsible for receiving
and responding to complainis of sexuat violence, including investigators and hearing
zoard memceers, receive 33orc00izte training about worliag with LG2T and gander-

o P SR S [P T S PR, PR L
2NCONTAING studenis zrd szme-iax sewal vinience, Sea gueasiinns -1 1o J-4 oi

Tev-strzight sliiances and 3oniar studentindtinteT grouss tan st alavan imoortani rols
in zresiing safer schocl envicorments for LGET steconts. On June 14, 2011, the
Dzpanment issusd guidz e akeut the aideni-initiated grovos in oubliz

swonda-f\/ schools under tha =qual Access Act. That guidance is available at

...J...

o/ w2, edmov/ooiisy/elsesfauid/sacieiiar /110607 himl.

What issues may arise with respeaci to studanis with disabilities who exparience sexual
violence?

Answer: When students with disabilities experience sexual violence, federal civil rights
laws other than Title IX may also be relevant to a school’s responsihility to investigaie and
address such incidents.' Certain students require additional assistance and support. For
example, students with intellectual disabilities may need additional help in learning about
saxual violence, including a school’s sexual violence education and prevention programs,
what constitutes sexual violence and how students can report incidents of sexual

2 OCR enforces two civil rights laws that prohibit disab#ity discrimination. Section 504 of the Rehabilitation Act of
1973 (Section 504) prohibits disability discrimination by public or private entities that receive federal financiaf

assistance, and Title Il of the American with Disabilities Act of 1990 {Title Il) prohibits disability discriminaticn by all
state and focal public entities, regardless of whether they receive federal funding. See 29 U.5.C. § 794 and 34 C.F.R.

part 104; 42 U.5.C, § 12131 et seq. and 28 C.F.R. part 35. OCR and the U.S. Department of Justice (DOJ) share the
responsibility of enforcing Title Il in the educational context. The Department of Education’s Office of Special
Education Programs in the Office of Special Education and Rehabilitative Services administers Part B of the
Individuals with Disabilities Education Act {IDEA}. 20 U.5.C. 1400 et seq. and 34 C.F.R. part 300. IDEA provides
iinancial assistance to states, and through them to local educational agencies, to assist in providing special -
education and related services to eligible children with disahifities ages three through twenty- one, inclusive.
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violence. In addition, studznts with disabilities who experianca saxual violence may
requlire additienal s2rvices 2nd supnoris, including usychological sarvices and counseling
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s=ronsery 2duesiion ievel, tnis ey trigger @ schoal’s child fing cbligations under IDEL,
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reqraice 2 school to evzluaie a student suspected of having a disability to determine it he
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srdnicdaals with orine aisahilinias, o by providing a sign languzgs interpraiario 3 dead

individual atianding a Training, Sez quesiion I-4 for more detalied information o student
iraining.
8-4, What issues arise with raspact to intarnational students and undocumentad siudents

Wwho e:::perience saxual violenca?

Answer: Title IX protects all students at recipient institutions in the Unitad States
regardless of national origin, immigration siatus, or citizenship status.™ A school should
ensure that all students regardless of their immigration status, including undocumented
studenis and international students, are aware of their rights under Title IX. A school must
also ensure that any school reporting forms, information, or training about sexual violence
be provided in a manner accessible to students who are English language learners. OCR
recommends that a school coordinate with its international office and its undocurnented
student program coordinator, if applicable, to help communicate information about Title
{X in languages that are accessible to these groups of siudents. OCR also encourages
schools to provide foreign national complainants with information about the U
nonimmigrant status and the T nonimmigrant status. The U nonimmigrant status is set

' See 34 C.F.R. §§ 300.8; 300.111; 300.201; 300.300-300.311 (IDEA); 34 C.F.R. §§ 104.3(j) and 104.35 (Section 504).

Schools must compiy with applicable consent requirements with respect to evaluations. See 34 C.F.R. § 300.300.
' OCR enforces Title VI of the Civil Rights Act of 1964, which prohibits discrimination by recipients of federal
financial assistance on the basis of race, color, or national origin. 42 U.5.C. § 2000d.
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2 schos! should be mindful that unigue issuas may arise when a foreign student on a
studant visa experiznces sexual violence. For example, certain student visas require the
siudznt o maintain 2 full-time course load (generally at least 12 acadeiic credit hours
e varen), hut 2 student maay nzed 1o take a reducad course lozd whilz recovering from

etz senoelizke stzos io

Cat hay raust tvoicziby
/1555 %0 070D oBicw
Joyeas lnvolved in
~andling sexua: vinlense comolainis an"l counseling students who nave experisncea
sa4ual vinlance Lo aporoash the D33 on ihe studani’s banali it tha sizdent wishes 1o drog
pelow z full-tima course [aad. OCR recommends that a school iake sieps to ensure that iis

employees who work with international students, including the school’s DSO, are trainad
on the school's sexual violence policies and that employees involvad in handling sexual
violence complaints and counseling students who have experienced sexual violence are
aware of the special issues that international students may encounier. See questions J-1
to 1-4 for additional information regarding training.

A school should also be aware that threatening students with deportation or invoking a
student’s immigration status in ah attempt to intimidate or deter a student from filing a
Title 1) complaint would violate Title IX’s protections against retaliation. For more
information on retaliation see question K-1.

® Far more information on the U nonimmigrant siatus, see http./fwww.uscis.gov/humanitarian/victims-human-
trafficking-other-crimes/victims-criminal-activity-u-nonimmigrant-status/aquestions-answers-victirms-¢riminal-
activity-u-nonimmigrani-status.

% Eor more informationanthe T nonimmigrant status, see htip://www.uscis.gow’humanitarian/vic’tims-human-
trafficking-other-crimesfvictims-human-trafficking-t-nonimmigrant-status.
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How should a school raspond to saxual violanzs whan the aliegad paipatrator is not

affiliazzd with inz sensol?
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Rouid oaEuct 30 inauivy Into what occuirag and shouls re;aor"c e incident to the
visi’-:ing sonool 2ad encoiureze tne visiting school to teke 2 'opriate aciion to pravent
furiner sl violencs. The home school should also noiiiy the student of any right to file
e zomalzint with the zlizgad oeroeirator’s school or loczel !aw enforcement The nom s

el ihe Thool iU 3t

corrpiainsnt ans, whare 305700 gpuiation This may inchuge
providing suzcert sarvicss for tha comelzinant, 2nd issumg new oicy statemants rnaking
iv clzar that the school doas not iolerate saxsal violance and wiill respond 1o any reooris

about such incidents. For additional information on inferim measures see quastions G-1to

G-3.

Title I{ Procedural Requiremenis

Overview

£-1.

What procedures must a school have in place 1o prevent sexual violence and resolve
complainis?

Answer: Tne Title X regulations outline three key procedural requirements. £ach schaol

musi:
(1) disserninate a notice of nondiscrimination {see question C-2);"

(2} designate at least one employee to coordinate its efforts to comply W|th and carry
out its responsibilities under Title IX (see questions C-3 to C- 4) and

Y 34 CF.R. §106.9.
¥ 1d. 5 106.8(3).
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Procedural racuiremenis under other fzderal laws may aiso asgiy 1o comelainis of sexuzl
violence, nchiding the requiramenis of the Clery Act.® For adaitional information about
the procedural requiramants in the Clery Act, plaase ses
hito:/fiwww2.ed.gov/admins/lead/safaiv/camous.himl.

Notice of Mondiserininaaion

R R AN

Mot RS TR TS

fnonoiso

on ine Sasis of sex in fis edusation regrams and sciivitiss, snd that it is raguired by Title

B not to discriminate ia zusn a mannes, The notice must staie that gquestions regarding
Title B{ may be raferred to tha school’s Title IX zoordinator or io OCR. The school must
notify all of its studenis and employees of the name or title, ofiice address, telepnone

£

. . T, )
number, and email address of the school’s designated Title I coordinator.

Title IX Coordinator

C-3. Whnat are a Title IX coordinator’s responsibilities?

“Answar: A Title IX coordinator’s core responsibilities include overseeing the school’s
response to Title IX reports and complaints and identifying and addressing any patterns or
systemic problems revealed by such reports and complaints. This means that the Title IX
coordinator must have knowledge of the requirements of Title IX, of the school’s own
policies and procedures on sex discrimination, and of all complaints raising Title IX issues
throughout the school. To accoraplish this, subject to the exemption for school counseling
employees discussed in question E-3, the Title 1X coordinator must be informed of all

¥ 1d. § 105.8(b).

® All postsecondary institutions participating in the Higher Education Act’s Title IV student financial assistance
programs rnust comply with the Clery Act.

% For more information on notices of nondiscrimination, please see OCR's Motice of Nondiscrimination {August
2010), available at http:/fwww.ed.gov/ocr/docs/nondisc.pdf.
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reports and complainis raising Title Iissues, evan if the report or complaint was initially

i s

tilad with another individual or office or if ih2 invasiigaiion will b2 conduciad by another

indbviduzior o

s ot . E N 1
SO0 the contaxd o7 the s2hodl’s

Q_
n

ressonsibility to orovide 2 safe and nondiscrirninziory snvironmant for all students,
school may determing, however, thet another individual snould perform this role. For

zdgitonal information on contidantiality ragussts, see quzsiions £-1 1o E-4. 1T £ school

.g'
redes in part on it disciplinary procediurss 1o meet its Tiils X obligations, the Titlz 1
trorinztor should redevs whe distipliness crotadures wo 2nsurz that s
TIUIvownEnE oroinziont suinatiz e e sna ot ite sz T3
i zdddition to trhese core responsiviiities, a sehool may deside i give its Titlz iX )
coordinator addisienal rasponsibilities, such as: oroviding training to stugenis, facuiy, and

siatt on Tile IX issues; conducting Thils IX investigations, including investigating facis
relevant to a complaint, and determining aporopriaie sanciions against the perpetrator
and ramedies for the complainant; determining approoriate interim measures for a
cornplainant upon learning of a report or compia:nt of saxual violence; and ensuring that
appropriate policies and procedures are in place for working with local law enforcement
and coordinating services with local victim advocacy organizations and service providers,
including rapa crisis centers. A school must ensure that its Title 1X coordinator is
appropriately trained in all areas over which he or she has responsibility. The Title 1X
coordinator or designee should also be available to meet with students as needed.

I a school designates more than one Title 1¥ coordinator, the school’s noiice of
nondiscrimination and Title IX griavance procedures should describe each coordinator’s
responsibilities, and one coordinator should be designated as having ultimate oversight

responsibility.
C-4. Arethere any employees who should not serve as the Title IX coordinator?

Answer: Title IX does not categorically preclude particilar employees from serving as
Title IX coordinators. However, Title IX coordinators should not have other job
responsibilities that may create a conflict of interest. Because some complaints may raise
issues as to whether or how well the school has met its Title 1X obligations, designating
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Title iX

(1) noiice to students, parenis of elemeniary and secondary siudenis, and employaas
of the grievance procedures, including where camplainis may oe filad;

{2} application of the grievance procedures to complaints filed by students or on their
behalf alleging sexual violence carried out by employess, other students, or third

pariies;

(3) provisions for adequate, reliable, and impartial investigation of complaints,
including the opportunity for both the complainant and alteged perpetrator to
present witnesseas and evidence;

{4} designated and reasonably prompt tirme frames for the major stages of the
cornplaint process (see quasiion F-8);

{5} written natice to the compldinant and alleged perpeirator of the outcome of the
complaint {see question H-3}; and

{6} assurance that the school will take steps to prevent recurrence of any sexual
violence and remedy discriminatory effects on the complainant and others, if
appropriate. '
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simulianzously;

{7} notice of available intarim measuras that rnay be taken to proteci the studentin

tha educational setting;

{8) the evidentiary standard that must be used (pregonderance of tha evidence) (i.e.,
more likely than not that sexual violence occurred) in resolving a corplaing

{9) notice of potential rernedies for students;
(iO) notice of potential sanctions against perpetrators; and
(11} sources of counseling, advocacy, and support.
For more information on interim measures, see questions G-1 to G-3.

The rights established under Title [X must be interpretad consistently with any fedsrally
guaranteed'due process rights. Procedures that ensure the Title IX rights of the
comptainant, while at the same time according any federally guaranteed due process to
both parties involved, will lead to sound and supportable decisions. Of course, a school
should ensure that steps to accord any due process rights do not restrict or unnecessarily
delay the protections provided by Title IX to the complainant.
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equitaule resciution of these compalaints, When usng cissinlinary groceduras, whizh ars
often fooused on the alleged parpsisator and can take zonsiderable time, & scheol should
oe mindiul of its obligation to provida interirn measurss to protact tha complainant in tha
educa’crona[ setting. For more information on tiratrames and interim measures, see

questions F-8 and G-1 to G-3.

D, Resvonsivle Ernplovess and Regoriing?

D-1, which school employees are obligatad 1o report incidenis of possible sexual violence 1o
school officials?

Answer! Under Title IX, whether an individual is obligated to report incidents of alleged
sexual violence generally depends on whether the individual is a responsible employee of
the school. A responsible employee must report incidents of sexual violence to the Title IX
coordinator or other appropriaie school designee, subject to the exemption for school
counseling employees discussed in question E-3. This is because, as discussed in question
A-4, a school is obligated to address sexual violence about which a respansible employee
knew or should have known. As explained in question C-3, the Title IX coordinator must be
informed of all reports and camplaints raising Title IX issues, even if the report or

# This document addresses only Title IX's repaorting requirements. [t does not address requirernents under the
Clery Act or other federal, state, or lacal laws, or an individual school's code of conduct.
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Whethar an erployas is a rasponsible emploves will vary depending on faciors such as
the age and education leveal of the student, the type of position held by tha employee, and
consideration of both formal and informal school praciices and proceduras. Far example,
while it may be reasonable for an elementary school student to believe that a custodtial
staff member or cafeteria worker has the authority or responsibility to address student
misconduct, it is less reasonable for a college student to believe that a custodial staff
riember or dining hall employee has this same authority.

As noted in response to question A-4, when a respansible emplovee knows or reasonably
should know of possible sexual violence, OCR deams a school to have notice of the sexual
violence. The school must take immediate and appropriate steps to investigate or
otherwise determine what occurred {subject to the confidentiality provisions discussed in
Section E), and, if the school determines that sexual violence created a hostile
environment, the school must then take appropriate steps to address the situation. The

¥ The Supreme Court held that a school will oniy be liable for money damages in a private lawsuit where there is
actual notice to a school official with the authority to address the alleged discrimination and take corrective action.
Gebser v, Lago Vista Ind. Sch. Dist., 524 1.5, 274, 290 {1998), and Dawis, 524 1.5, at 642, The concept of 2
“responsible employee” under OCR’s guidance for administrative enforcement of Title [X is broader.
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To ansura comaliance with these reporiing obligaiions, it is important Tor 3 school to train
its rasponsible employeas on Tile I and the school’s sexual violance policias and
procedures. For more information on appropriate training for school employees, see

guestion J-1to J-3.

D-4, What should a rasponsible emoloyes tell a studant who discloses an incident of sexual
violence?

Answer: Before a siudent reveals information that he or she may wish to keep
confidential, a responsible employee should make every effort to ensure that the student
understands: (i} the employee’s obligation fo report the names of the alleged perpetrator
and student invaolved in the alleged sexual violence, as well as relevant facis regarding the
aglleged incident (including the daté, time, and location), to the Title IX coordinator or
other appropriate school officials, (ii) the student’s option to request that the school
maintain his.or her confidentiality; which the school {e.g., Title IX coordinator} will
consider, and (iii) the student’s ability to share the information confidentially with
counseling, advocacy, health, mental health, or sexual-assauli-related services (e.g.,
sexual assault resource centers, campus health centers, pastoral counselors, and campus
mental health centers). As discussed in questions E-1 and £-2, if the student requests
confidentiality, the Titfe IX coordi_riator or other appropriate school desighee responsible
for evaluating requests for confidentiality should make every effort to réspect this request -
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consider whether it has detarmined and clearly informed studentis that RAs are genarally
availabla for confidential discussions and do not have the authority or responsibility to
take action to redress any misconduci or to repori any misconduci to the Title IX
coordinator or other appropriate school officials. A school should pay particular attention
to its RAs” obligations to report other student violatians of school policy (e.q., drug and
alcohol violations or physical assault). If an RA is required to report other misconduct that
violates school policy, then the RA would be considered a responsible employee obligated
to répori incidents of sexual violence that violate school policy.

If an RA is a responsible employee, the RA should make every effort to ensure that before
the student reveals information that he or she may wish to keep confidential, the student
understands the RA’s reporting obligation and the student’s option to request that the
school maintain confidentiality. It is therefore important that schools widely disseminate
policies and provide regular training clearly identifying the places where students can seek
confidential support services so that students are aware of this information. The RA

# Postsecandary institutions should be aware that, regardless of whether anRAisa responsible employee under
Title IX, RAs are considered “campus security autherities” undar the Clery Act. A school’s responsibilities In regard
to crimes reported to campus security authorities are discussed in the Départment’s regulations on the Clery Act at
34 C.F.R. § 668.46,
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rogardless of whathar & raporiing obligation exists, ali RAs should inform students of their
ght 1o Tile a Title IX complaint with the school and regort a crime to campus or local law
enforcement. If a student discloses sexual violence to an RA who is a responsible
employee, the school will be deemed to have notice of the sexual violence even if the
student does not file a Title IX corplaint. Additionatly, all RAs should provide students
with information regarding on-campus resources, including victim advocacy, housing
assistance, academic support, counseling, disability services, health and ental health
services, and legal assistance. RAs should also be familiar with local rape crisis centers or

other off-campus resources and provide this information to students.

£, Confidentiality ant a School’s Obligation to Respond to Sexual Vislence

£-1. How should a school respond to a student’s request that his or her name not be
disclosed to the alleged perpetrator or that no investigation or discinlinary action be
f=] p E=] F
pursued to address the alleged sexual violence?

Answer: Students, or parents of minor students, reporting incidents of sexual violence
sometimes ask that the students’ names not be disclosed to the alleged perpetrators or
that no investigation or disciplinary action be pursued to address the alleged sexual
violence. OCR strongly supports a student’s interest in confidentiality in cases involving
sexual violence. There are situations in which a school must override a student’s request
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For Title IX purposes, if a siudent reguesis that his or her name not be revealed to the
alleged perpetrator or asks that the school not investigate or seek action againsi the
alleged perpetrator, the school should inform the student that honoring the request may
limit its ability to respond fully to the incident, including pursuing disciplinary action
against the alleged perpetrator. The school should also explain that Title IXincludes
protections against retaliation, and that school officials will not only take steps to prevent
retaliation but also take strong responsive aciion I it occurs. This includes reialiatory
actions taken by the school and school officials. When a school knows or reasonanly
should know of possible retaliation by other students or third parties, including threats,
intimidation, coercion, or discrimination {including harassment)}, it musi take immediaie

% ‘The school should be aware of the alleged student perpetrator’s right under the Family Educational Rights and

Privacy Act {“FERPA”) torequest to inspect and review information about the allegations if the informatian directly
relates to the alleged student perpetrator and the information is maintained by the school as an education record.
In such a case, the school must either redact the complainant’s name and all identifying information befare
altowing the alleged perpetrator to inspect and raview the sections of the complaint that relate to him or her, or
rnust inform the alleged perpetrator of the specific information in the complaint that are about the allaged
perpetrator. See 34 C.F.R. § 99.12(a) The schoel should also make complainants aware of this right and explain
how it might affect the school's ability to maintain complete confidentiality.
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Tha schooi should ideniity in its Title 1X policies and procedures the employes or
emgcloyees rasponsible Tor making such datarminations.

If the school determines that it can respect the student’s request not to disclose his or her
identity to the alleged perpetrator, it should take all reasonable sieps to respond to the
complaint consistent with the request. Although a student’s request to have his or her
name withheld may limit the school's ability to respond fully to an individual allegation of
sexual viclence, ather means may be available to address the sexual violence., There ara
steps a school can take to limit the effecis of the alleged sexual violence and prevent its
recurrence without initiating formal action against the alleged perpetrator or revealing
the identity of the student complainant. Examples include providing increased monitoring, -
supervision, or security at locations or activities where the misconduct occurred;
providing training and education materials for students and employees; changing and
publicizing the school’s policies on sexual violence; and conducting climate surveys
regarding sexual violence. In instances affecting many students, an alleged perpetrator
can be put on notice of allegations of harassing behavior and be counseled appropriately
without revealing, even indirectly, the-identity of the student complainant. A school must
also take immediate action as necessary to protect the student while keeping the identity
of the student confidential. These actions may include providing support services to the
student and changing living arrangements or course schedules, assignments, or tests.
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031 should ve considarad inassessing a studeni’s raquest Tor ceafideniialitv inzluds
whziner the sexuzal violence was perceirated with a weanon; the age of the studant
subjacied to the sexual violence; and whether the school possessas other means o obiain
relevant evidence {e.g., security cameras or personnel, physical evidence).

A school should take requests for confidentiality seriously, while at the same time
considering its responsibility to provide a safe and nondiscriminatory environment for all
students, including the student wno reported the sexual violence. For example, if the
school has cradible information that the alleged perpetrator has committed one or more
priar rapes, the balance of factors would compel the school to investigate the allegation
of sexual violence, and if appropriate, pursue disciplinary action in a manner that may
require disclésure of the student’s identity to the alleged perpetrator. li the school
determines that it must disclose a student’s identity to an alteged perpetrator, it should
inform the student prior to making this disclosure. In these cases, it is also especially
important for schools to take whatever interim measures are necessary o proteci the
student and ensure the safeiy of other students. If a school has a sexual assault response
coordinator, that person should be consulted in identifying safety risks and interim
tmeasures that are necessary to protect the student. In the event the student requests
that the school inform the perpetrator that the student asked the school not to
investigate or seek discipline, the schoal should honor this request and inform the alieged
perpetrator that the school made the decision to go forward. For additional information
on interim measures see questions G-1 to G-3. Any school officials responsibie for
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Answer: OCR does not require campus mental-healih counselois, pastoral counselors,
social workers, psychologists, health center employaes, or any other person with a
professional license requiring confidentiality, or who is supervisad by such a person, to.
report, without the student’s consent, incidenis of sexual violence to the school in a way
that identifies the student. Although these employeas may have responsibilities that
would otherwise make them responsible employees for Title IX purposes, OCR recognizes
the imporiance of protecting the counselor-client relationship, which often requires
confidentiality to ensure that students will seek the help they need.

Professional counselors and pastoral counselors whosa official responsibilities include
providing mental-health counseling to members of the school comrnunity are not
required by Title IX to report any information regarding an incident of alleged sexual
violence to the Title X coordinator or other appropriate school designee,”®

*#The exemption from reparting obligations for pastoral and professional caunselors under Title X is consistent
with the Clery Act. For additional information on regorting obligations under the Clery Act, see Office of
Postsecondary Education, Handbaok for Campus Safety and Security Reparting (2011), available at
http:/fwww2.ed.gov/admins/lead/safety/handbook,.pdf. Similar to the Clery Act, for Title IX purposes, a pastoral

counselor is a person who is associated with a refigious order or denomination, Is recognized by that religious
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zonplainis. Thzy should alss explay that Title IM.aclides oroiaciions aga.nst r2ialistion,
and that school oiicials will 1ot oniy take sieps o pravent reialiation but also take sirong
rasponsiva aciion if it occurs. This includas retaliatory actions taken by the school and
school officials. When a school knows or reasonably should know of possible retaliation by
other students oy third pariies, including threats, iniimidation, coercion, or discrimination
{including harassment), it must take immediate and appropriate steps to investigate or
otherwise determine what occurred. Title [X reguires the school to protect the
complainant and ensure his or her safety as riccessary.

In order to identify patterns or systemic problems related to sexual violence, a school
should collect aggregaie data about sexual vielence incidenis from non-professional
counselors or advocates in their on-campus sexual assault centers, women’s centers, or

order or denomination as semeone who grovides confidential counseling, and is functioning within the scope of
that recognition as a pasteral counselor. A professional counselor is a person whose official responsibilities include
providing mental health counseling to members of the institution’s community and who is functioning within the
scope of his or her license or certification. This definition applies even 1o professional counselors who are not
employees of the school, but are under contract to provide counseling at the school. This includes individuals who
are not yet licensed or certified as a counselor, but are acting in that role under the supervision of an individual
who is ficensed or certified. An example is a Ph.D. counselor-trainee acting under the supervision of a professional
counselor at the school.

# postsecondary institutions should be aware that an individual who is counseling students, but who does not
meet the Clery Act definition of a pastoral or professicnal counselar, is not exempt from being a campus security
authority if he or she otherwise has significant responsibility for student and campus activities. See fn. 24.
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Answert Mo. OCR wants students 1o Teel {ree to pariicipats in oreventive education
Drograms ana access rasourcess for survivors. Theraiore, public awareness events such as

“Taks Back the Mi s at which si: 7enis disclose expariences with sexual
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viclentz are notc Tt ficzto the school 2 ine ourcese of triggeiing an
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Tz oravalence of ssxuatviolznte ot the scncol Lnough Tiile 3 does not raquire the

3thoo) T0imiestigate oariicular incidanis discussed ai sueh evenis, ihe sohool shouid
ensure that survivors are awars of any availabla resoursces, including counseling, h=alih,
and mental health services. To ensure that the entire school cormunity undarsiands their
Titte IX rights related to sexual violencs, tha school should also provide information at-
these events on Title [X and how to file a Title 1X complaint with the school, as well as

options for reporting an incident of sexual violence to campus or local law enforcement,

F. lnvestigations and Hearings
Overview
F-1. What elements should a school’s Title IX investigation includa?

Answer: The specific steps in a school’s Title IX investigation will vary depending on the
nature of the allegation, the age of the student or students invo]ved, the size and
administrative structure of the school, state or local legal requirements (including
mandatory reporting requirements for schools working with minors), and what it has

learned from past experiences.

For the purposes of this document the term “investigation” refers to the process the
school uses to resolve sexual violence complaints. This includes the fact-finding
investigation and any hearing and decision-making process the school uses to determine:
(1) whether or not the conduct occurred; and, (2} if the conduct occurred, what actions
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in‘v‘es‘uga‘to;‘s 35 & ampelainants are aot unnasessarily required 1o give mukiple (
staternants about a traurmatic evani. If the invastigation includes foransic avidance, it may |
be helpful for a school to consult with local or campus law enforcement or a forensic

expert to ensure that the evidence is corracily interoreted by school officials. For

additional informaiion on working with campus or focal law enforcement see quesiion

£-3,

If a school uses its student disciplinary proceduras to meet iis Title IX obligation to resolve
coraplainis of sexual violence promptly and equitably, it should recognize that imposing
sanctions againsi the perpetraior, without additional remeadies, likely will not be sufficient
to eliminate the hostile environment and prevent recurrence as required by Title IX. If a
school typically processes complaints of sexual violence through its disciplinary process
and that process, including any investigation and hearing, meets the Title X requirements
discussed above and enables the school to end the sexual violence, eliminate the hostile
environment, and prevent iis recurrence, then the school may use that process to satisfy
its Title tX obligations and does not need to conduct a separate Title IX investigation. As
discussed in question C-3, the Title IX coordinator should review the disciplinary process

% This answer addresses anly Title 1X’s requirements for investigations. It does not address legal rights or - (\
requirements under the U.S. Constitution, the Clery Act, or other federal, state, or lacal laws.
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The 3chcol must uss 2 preponderance-of-inz-avidance {i. 2., more likely than not)
standard in any Titie X procaadings, including any faci-finding and hearings.

2 I the school pairmiis one party to have lawyers or other advisors at any stage of the
proceedings, it must do so equally for both parties. Any school-imposed restrictions
on the ability of lawyers or other advisors to speak or otherwise participate in the
proceedings must also apply equally.

o If the school parmits one party to submit third-party expert testimony, it must do so
equally for both parties.

o If the school provides for an appeal, it must do so egually for boih parties.

a  Both parﬁes must be notified, in writing, of the outcome of both the complaint and

any appeal (see question H-3).

B as explained in question C-5, the parties may have certain due process rights under the U.S, Constitution.
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Intersection with Criminal Investigations
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protections, including, but not limified to, the right to counsel, tha righi to & spaady trizl,
the rignt to a jury trial, tha right against self-incrirninetion, end the right to confroniation.
In addition, govarnmeant officials resnonsible for criminal investigations ( nciudmg police
znd prosacuiors) normz' have discretion as ownicn coTiplzings from the pudlic they
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inarsvore, Whe sama oratediral nrotactions and Iegal siandards ere aci requived, Furiner,

winiia a orirninal invesiigation |5 mitiatad at the discration of iavw enforcarnent auinoritie

z Tile Binvastigation is 101 discretionary; a scnocl has a duty ancer Titls o rasolve (
cornplaints promoily and aguitably and to provide a safe and nondiscriminatory

snvironment for all studants, free from sexual harassment and sexual violence. Bacause

the standards for pursuing and completing criminal investigations are different from those

used for Title B invastigations, the termination of a criminal investigation without an

r

arrast or conviciion doeas not affeci the school's Tiile IX obligations.

Of course, criminal investigations conducted by local or campus law enforcerent may be
useful for fact gathering if the criminal investigation occurs within the recommended
timeframe for Title IX investigations; but, even if a criminal investigation is ongeing, a
school must still conduct its own Title IX investigation.

A school should notify complainants of the right to file a criminal complaint and should
not dissuade a cormplainant from doing so either during or after the school’s internal Title
IX investigation. Title IX does not require a school to repori alleged incidents of sexuval
violence to law enforcement, but a school may have reporting obligations under state,
local, or other federal laws:
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fow should a school procaed when campus or focal law enforcement agencias arz
condusiing a criminal invastization whilz the school is conducting a oarallz] Titds 1

[
]
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inz 2ontision of 2 oiminglinvestigation or oo

n. Althougn 2 sansol may nzed (o dalay

gainzriag svidencs, it is impariant for 2 school o understand inai during this biter delay

in tha Tite 1Y {investigztion, i must take intasim meeasures to protact the comp]amani: in
cational setiing. The scnool should also continue to update the parties on the

of the investigation and inform tha parties when the school resumes its Title [X

wngstization. For sdditionz! information on intarim maasures s22 guasiions G-1 10 G-3.

A i.westéga’:i-:h., the scnool must

e crirninal investigation o the filing o7 any charges. OCR recornimeands thai a schoo!

wicTlowith its campus police, local law enforcerent, and local prosecuior’s office to fzam
when the evidence gathering stage of the criminal investigation is complete. A school may
also wani to enter into a memorandurn of understanding (MOU) or other agreement with
these agencies regarding the protocols and procedures for referring allegations of sexual
violence, sharing information, and conducting contemporaneous investigations. Any MOU
or other agreement must allow the school to meet its Title IX obligation to resolve
complaints promptly and equitably, and must comply with the Family Educational Rights
and Privacy Act {"FERPA”) and other applicable privacy [aws.

The DCL states that in one instance a prosecutor’s office informed OCR that the police
department’s evidence gathering stage typically takes three to ten calendar days,
although the delay in the school’s investigation may be longer in certain instances. OCR
understands that this example may not be representative and that the law enforcement
agency’s process often takes more than ten days. OCR recognizes that the langth of time
for evidence gathering by criminal investigators will vary depending on the specific
circumstances of each case.
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OiT-Carnpus Conduct
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cnool must deierminz wne ner the alizgad oif-campus sexual violence oceurrad in the
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omzlaing 23 oworid nvasnizate 3 cow szenal viciznoe thet oz9urad on camous
winsiner inz allegad misconauct acourred in this contaxt may not always be agoarent

irorm the complaint, so a school may need to gather additional information in order io
rnake such a determination. Off-campus education programs and aciivities are clearly
covered and include, but are not limited to: activities that take place at houseas of
fraternities or sororities recognized by the school; school-sponsored fizld trips, including
athletic team travel; and events for school clubs that occur off campus {e.g., a debate
team trip to another school or to 2 weekend competition);

Even if the misconduct did not occur in the context of an education prograrn or activity, a
school must consider the effects of the off-campus miscenduct when evaluating whether
there is a hostile environment on campus or in an off-campus education program or
activity because students often experience the continuing effects of off-campus sexual
violence while at school or in an off-campus education program or activity. The school
cannot address the continuing effects of the off-campus sexual viclence at school or inan
off-campus education program or activity unless it processes the complaint and gathers
appropriate additional information in accordance with its established procedures.

Once a school is on notice of off-campus sexual violence against a student, it must assess
whether there are any continuing effects on campus or in an off-campus education
program or activity that are creating or contributing to a hostile environment and, if S0,
address that hostile environment in the same manner in which it would address a hostile
environment created by on-campus misconduct. The mere presence on campus or in an
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camous sexual violenze experiznced by the student on carmpus or in an off-campus
education prograim of activity, the school siill should handle these incidents as it would
handle other off-campus incidents of misconduci or violence and consistent with any
oinar applicable laws. For example, it a school, under its code of conduct, exercisas
jurisdiction over physical aitercations batween studenis that occur off campus outside of

zn educeiion progrem o aciivity, it s¢ r incidanis of
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Must 3 3chaol allow or raguira tha pariies 1o b2 prasent dusing an entire hearing

Answer: If a school uses a hearing process to determine responsibility for acis of sexual
violence, OCR does not require that the school allow a complainant to be present for the
entire hearing; it is up o each school to malke this determination. But if the school allows
one party to be present for the entirety of a hearing, it must do so equally for both
parties. At the same time, when requested, a school should make arrangements so that
the complainant and the alleged perpetrator do not have to be present in the same room
at the same time. These two objectives may be achieved by using closed circuit television
or other means. Because a school has a Title IX obligation to investigate possible sexual
violence, if a hearing is part of the school’s Title IX investigation process, the school must
not require a complainant to be present at the hearing as a prerequisite to procead with
the hearing.

* As noted in question F-1, the investigation may include a hearing to determine whether the conduct occurred,
but Title IX does not necessarily require a hearing. Although Title [X does not dictate the membership of a hearing
board, OCR discourages schools from allowing students to serve on hearing boards in cases involving allegations of
sexual violence.
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school should also ensure that hearings ara conducted in a manner that does not inflict

additional trauma on tne complainant,

Timeframes -

F-8.

What stagas of the investigation are included in the 80-day timeframea referenced in the
DCL as the length for a tyolcal investigation?

Answer: As noted in the DCL, the 60-calendar day timeframe for investigations is based
on OCR’s experience in typical cases. The 60-calendar day timeframe refers to the entire
investigation process, which includes conducting ithe fact-finding investigation, holding a
hearing or engaging in another decision-making process to determine whether the alleged
sexual violence accurred and created a hostile environment, and determining what
actions the school will take to eliminate the hostile environment and prevent its
recurrence, including imposing sanctions against the perpetrator and providing rernedies
for the complainant and school community, as appropriate. Although this timeframe does
not include appeals, a schoo! should he aware that an unduly long appeals process may
impact whether the school’s response was prompt and equitable as required by Title IX.
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Answar: Title D{requires a school to take sieps to ensure equal accass to iis education
programs and activities and protect the complainani as necessary, including taking interim
measures before the final outcome of an investigation. The school should take these steps
promptly once it has notice of a sexual violence allegation and should provide the
complainant with periodic updates on the status of the investigation. The school should
notify the complainant of his or her options to avoid contact with the alleged perpetrator
and allow the complainant to change academic and extracurricular activities or his or her
living, transportation, dining, and working situation as appropriate. The school should also
ensture that the complainant is aware of his or her Title IX rights and any available
resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to
report a crime to campus or local law enforcement. If a school does not offer these
services on campus, it should enter into an MOU with a local victim services provider if

possible.

Even when a school has determined that it can respect a complainant’s request for
confidentiality and therefore may not be able to respond fully to an allegation of sexual
violence and initiate formal action against an alleged perpetrator, the school must take
immediate action to protect the complainant while keeping the identity of the -
complainant confidential. These actions may include: providing support services to the
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without carafully considering the facts of the case.

I a school vrovidses all students with azcess o counsaling on a a2 basis, does that
suffice for providing counseling as an interim meaasure?

Answer: No. Interim measures are determinad by a school on a case-by-case basis. If a
school determines that it neads to offer counseling to the complainant as part of its Title
IX obligation to take steps to protect the complainant while the investigation is ongoing, it
must not require the complainant to pay for this service. )
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If a schocl uses its student disciplinary sroceduras o et iis Title X cbligation to resolve
complaints of sexual violence promatly and squitsily, it should recognize that imoosing
sancifons against tha perpatrator, without more, likely will not be sufficient to satisiy its
Title [X obligation to eliminate the hostile environment, prevent its recurrence, and, as
appropriate, remedy its effects. Additional remedies for the complainant and the school
community ray be necessary. if the school’s student disciplinary procedure does not
include a process for determining and implementing these remedies for the complainant
and school community, the school will need to use another process for this purpose.

Depending on the specific nature of the problem, remadies for the complainant may
include, but are not limited to: '

o Providing an effective escori to ensure that the complainant can move safely
between classes and activities;

*as explained in question A-5, if a school delays responding to allegations of sexual violence or responds
inappropriately, the schoal’s own inaction may subject the student to be subjected to a hostile environment. [n
this case, in addition to the remedies discussed in this section, the school will also be required to remedy the
effacts of the sexual violence that could reasonably have been prevented had the scheol responded promptly and
aporopriately.
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Desiznaiing an individual from the school's counsealing centar who is snacificaihy
trained in providing trauma-informed comprahensive services 1o victims of sexual

violence to be on call to assist students whenever neadad;

2 Training or retraining school employees on the school’s responsibilities to address
allegations of sexual violence and how to conduct Title E{investigations;

o Developing materials on sexual violence, which should be distributed 1o all students;

o Conducting bystander interveniion and sexual violence prevention programs with
students; ’

o Issuing policy statements or taking other steps that clearly communicate that the
school does not tolerate sexual violence and will respond to any incidents and to any
student who reports such incidents;

*! For example, if the complainant was disciplined for skipping a class in which the perpetrator was enrolled, the
schocl should review the incident to determine if the complainant skipped class to aveid contact with the
perpetrator. ’
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Answear: I there are limited sections of raquirad coursas offerad at a school and both the
complainant and perpeirator are required {o iake thosa classes, the school may need to
make alternate arrangaments in a manner that minimizes the burden on the complainant.
For example, the school may allow the complainant to take the regular sections of the
courses while arranging for the perpetrator to take the same courses online or ihrough
independent study.

H-3. What information rmust be provided to the complainant in the notice of the outcome?

Answer: Title IX reguires both parties to be notified, in writing, about the outcome of
both the complaint and any appeal. OCR recommends that a school provide written notice
of the outcome to the complainant and the alleged perpetrator concurrently.

For Title IX purposes, a school must inform the complainant as to whether or not it found
that the alleged conduct occurred, any individual remedies offered or provided to the
complainant or any sanctions imposed on the perpetrator that directly relate to the
complainant, and other steps the schoaol has taken to eliminate the hostile environment, if
the school finds one to exist, and prevent recurrence. The perpetrator should not be
notified of the individual remedies offered or provided to the complainant. -
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i, Aoveals
-1, What ar2 thz requirements for an avveals process?

Answer: While Title X does not require that a school provide an appeals process, OCR
does recomrmend that the school do so where procedural error or previously unavailable
relevant evidence could significantly impact the outcome of a case or where a sanction is
substantially disproportionate to the findings. If a school chooses to provide for an appeal
of the findings or remedy or both, it must do so equally for both parties. The specific
design of the appeals process is up to the school, as long as the entire grievance process,
including any apgeals, provides prompt and equitable resolutions of sexual violence
complaints, and the school takes steps to protect the complainant in the educational
seiting during the process. Any individual or body handling appeals should be trained in
the dynamics of and trauma associated with sexual viclence.

if a school chooses to offer an appeals process it has flexibility to determine the type of
review it will apply to appeals, but the type of review the school applies must be the same
regardless of which party files the appeal.

20 U.S.C. § 1092(f) and 20 U.S.C. § 1232g{b}(6}(A).
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Must an appeal be available to a complainani who receives a favorable finding nut does

not bzlisye a sanction that dirasily relsizs 1o him or har was sufficient?
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nay ars ootigat ari sexual viclence

£13t otney responsiole amnloyees aow thei
als, a0 tha? all oither emoloyass undarsiand how o respond

L2 anoropriate scnoo! oftici
23 vepoits of saxual vinlensa, A school snould ensure That professional counselors,
castoral counselors, and non-professional counselors or advocates also understand the
axtent to which thay may keep a repori confidential. A school should provide training to
all employees likely to witness or receive reports of sexual violence, including teachers,
professors, school law enforcement unit employees, school administrators, school
counselors, general counsels, athletic coaches, health personnel, and resident advisors.
Training for employees should include practical infermation about how to prevent and
identify sexual violence, including same-sex sexual violence; the behaviors that may lead
to and result in sexual violence; the attitudes of bystanders that may allow conducti to
continue; the potential for revictimization by responders and its effect on students;
appropriate methods for responding to a student who may have experienced sexual
violence, including the use of nonjudgmantal language; the impact of trauma on victims;
and, as applicable, the person{s) to whom such misconduct must be reported. The training
should also explain responsible employees’ reporting obligation, including what should be
included in a report and any consequences for the failure to report and the procedure for

responding to students’ requests for confidentiality, as well as provide the contact

* As explained earlier, aithough this document focuses on sexual violence, the legal principles apply to other forms
of sexual harassment. Schoals should ensure that any training they provide on Title IX and sexual violence also
covers other farms of sexual harassment. Postsecondary Institutions shouid also be aware of training requirements

imposed under the Clery Act.
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information for the school's Title X coordinator. A school also should train responsiole

oloy:es toinform siudents of the

-

apariing cbligations of responsible emgloyaes;

‘nere iz po minimum aumdsar of hours ragquired for Title B ang sexuzl vinlence iraining at
zy2ry senool, bui this training should be srovided on a regular basis, Each school should
agizrimineg based on its pariicular circurnsiancas how such Training should be conducted,
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Answait Title [X requires a school to take prompt and effeciive sieps reasonably
calculated to end sexual harassment and sexual violence that creates a hostile
environment (i.e., conduct that is sufficiently serious as to limit or deny a student’s ahility
to participate in or benefit from the school’s educational program and activity). Bui a
school should not wait to take steps to protect its students until students have already

been deprived of educational opportunities.

OCR therefore recommends that a school train responsible employees to report {o the
Title IX coordinator or other appropriate school official any incidents of sexual harassment
or sexual violence that may violate the school’s code of conduct or may create or
coniribute to the creation of a hostile environment. The school can then take steps to
investigate and prevent any harassment or violence from recurring or escalating, as

-appropriate. For example, the schooi\may separate the complainant and alleged

perpetrator or conduct sexual harassment and sexual violence training for the school’s
students and employees. Responsible employees should understand that they do not
need to determine whether the alleged sexual harassment or sexual violence actually
occurred or that a hostile environment has been created before reporting an incident to
the school’s Title IX coordinator. Because the Title IX coordinator should have in-depth
knowledge of Title IX and Title IX complaints at the school, he or she is likely to hein a
better position than are other employees to evaluate whether an incident of sexual
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harassment or sexual violence creates a hostile environment and how the school should
raspond. There may alse bz situations in which individual incidents of sexual harassmant
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snswan All persons involvad in implementing a school's grigvance proceduras (e.q., Title
X coordinaiors, othais whao receiva complaints, invesiigators, and adjudicators) must
have fraining or exnerience in nandkmg sexual violence comolaings, and in the onaration

of tha school’s grizvance procaduras The i ng should inc Lde information on working

=

sextial vinlence; ‘r nead for remasial actions for tha oerpeirator, complainen:, and

school community; how o daterming cradibility; how io evaluate evidence and waigh it in
an impartial manner; how to conduct investigations; confidentality; the effacts of trauma,
including neurobiological change; and cultural awareness training regarding how sexual
vialence may impact students differently depending on their cultural backgrounds.

In rare circumsiances, employees involved in implementing a school’s grievance
procedures .may be able to demonstrate that prior training and experience has provided
them with competency in the areas covered in the school’s training. For example, the
combination of effective prior training and experience investigating complaints of sexual
vialence, together with training on the school’s current grievance procedures may be
sufficient preparation for an employee to resolve Title IX complaints consistent with the
school’s grievance procedures. In-depth knowledge regarding Title IX and sexual violence
is particularly helpful. Because laws and school policies and procedures may change, the
only way o ensure that all employees involved in implementing the schooi’s grievance
procedures have the requisite training or experience is for the school to provide regular
training to all individuals involved in implementing the school's Title IX grievance
procedures even if such individuals also have prior relevant experience.
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J-4, What type of training on sexual violence should a school provide 1o iits studenis?

CoAt T T,

itle X and what constButes sexmal violence, including sarme-s2x saxJal violancs,
undai the school’s policies;

2 the scnool’s dafiniiion of consent applicable to saxual conduct, including examples;

2 how the school analyzes whether conduct was unwelcome under Title IX;

o how the school analyzes whether unwelcome sexual conduci craates a hostils
environment;

> reporting aptions, including formal reporting and confidential disclosure options
and any tfimeframes set by the school for reporting;

o the school's grievance procedures used to process sexual violence complaints;

o disciplinary code provisions relating to sexual violence and the consequences of
violating those provisions;

2 effects of trauma, including neurobiological changes;

2 the role alcochol and drugs often play in sexual violence incidents, including the
deliberate use of alcohol and/or othar drugs to perpetrate sexual violence;

o strategies and skills for bystanders to intervene to prevent possible sexual violence;

o how to report sexual violence to campus or local law enforcement and the ability to
pursue law enforcement proceedings simultaneously with a Title IX gnevance and

e Title IX's protections against retaliation.

The training should also encourage students to report incidents of sexual violence, The
training should explain that students (and their parents or friends) do not need to
determine whether incidents of sexual violence or other sexual harassment created a
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hostiie environment bafore reporting the incident. A school also should be aware that
persons rav be deterred from reposiing incidanis if, for example, viclations of schoo! or
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ft is also imporiant for a school to educzia studanis about the parsoins on campus 1o
whorn they can coniidentially repoit incidents of sexual violence, A school’s sexual
violance education and pravention program should clearly identify the offiz2s or
individuals with whcra students can so2ak confidentially and the offices o: iraividuals
WHO Can Droviae J232ureas s :

3000, cotnseing, d4.585%

assisvarce, 17 s owid 2l50 dant

siudanis repo WO 10 7255

thasa amgloyess ars raquired 1o repoit in2 incident fo the Titde IX coording or o othar

appropriate official. This reporiing includas the narmes of the allegad perezirator andl
stuclent invelvad in the saxual violence, as well as relevani facts including the date, time,
and location, although efforts snould be made to comply with requesis for confidentiality
from the complainant. For more detailed information regarding reporting and responsible

employees and confidentiality, see questions D-1 to D-5 and £-1 to E-4.
K. Reialiation
K-1. Does Title IX protect againsi retaliation?

Answer: Yes, The Federal civil rights laws, including Title IX, make it unlawiul to retaliate
against an individual for the purpose of interfering with any right or privilege secured by
these laws. This means that if an individual brings concerns about possible civil rights
problems to a school’s attention, including publicly opposing sexual violence or filing a
sexual violence complaint with the school or any State or Federal agency, it is unlawful for
the school to retaliate against that individual for doing so. 1t is also unlawful to retaliate
-against an individual because he or she testified, or participated in any manner, in an OCR
or school’s investigation or proceeding.-Therefore, if a student, parent, teacher, coach, or
other individual complains formally or infarmally about sexual violence or participates in
an OCR or school’s investigation or proceedings related to sexual violence, the school is
prohibited from retaliating {including intimidating, threatening, coercing, or in any way
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discriminating against ihe individual} because of the individual’s comglaint or
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Whan a schon! knows or reasonably should know of nossibla reiatiation by otner stucdants
or thizd pariies, it must taks immadiatz and aporonriate sigps to invastigata or otherwise
determing wiat ocourred. Tiile IX ragquives the school to orotect the compizinznt and
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iatidenis o 20tz o reialiaticn, and by rasnording oromatly and anorocriately o addrass
centinuing of new problems. A scheo! saculd also t2il coimnlainants and wit a3 that
Title X pronibits retaliation, and that school officials will not only take steps 1o orevent

retaliation, but will also take strong responsive action if it occurs.

L. First Amendrment

-1, How should a school handle iis obligation to respond 1o sexual harassment and sexual
violanca while siill respecting free-speach rights guaraniaed by the Consiitution?

Answer: The DCL on sexual violence did not expressly address First Amendment issues
because it focuses on untawful physical sexual violence, which is not speech or expression
nrotected by the First Amendmant.

However, OCR’s pravious guidance on tha First Amendment, including the 2001 Guidance,
OCR’s July 28, 2003, Dear Colleague Letier on the First Amendment,® and OCR’s Ociober
26, 2010, Dear Colleague Letter on harassment and bullying,® remain fully in effect. OCR
has made it clear that the laws and regulations it enforces protect students from
prohibited discrimination and do not restrict the exercise of any expressive activities or
speech protected under the U.S. Constitution. Therefore, when a school works to prevent

* pvailable at http:/fwww.ed gov/ocr/firstamend.htmi,
* Available at http://www.ed.gov/ocrfletters/colleague-201010.html.
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and radress discrimination, it musi respect the free-speech righis of students, faculty, and

other speakers.

srn0oks o cuiricular materizls.

ML The Clary Astand the Violenes Azainst Womean Raauthorization Act of 2013

zaducation
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2o requires insticutions of nighsr edusation o grovide 2urrant z2nd orospaciive studanis
277 amplayaes, the public, and the Cenariment with <rime sialisiics and inforimation
350UE campus crima nrevention nrograms and policies, The Clery Ak requiremeanis apgly
ta many criras other than those addressed by Title 1X. For those areas in which the Clery
Act and Title X both apply, the institution must comply with both laws. For additional
information about the Clery Act and its regulations, please see
htin://www?.ed.gov/admins/lead/safety/campus.htiml.

-2, Were a school’s obligations undar Title 1X and the DCL alterad in any way by tha
Violence Against Women Reauthorization Act of 2013, Pub, L. No. 113-4, including
Saction 304 of that Act, which amends the Clery Act?

Answer; No. The Violence Against Women Reauthorization Act has no effect on a school’s
obligations under Tiile IX or the DCL. The Violence Against Women Reauthorization Act
amended the Violence Against Women Act and the Clery Act, which are separate statutes.
Nothing in Section 304 or any other part of the Vicolence Against Women Reauthorization
Act relieves a school of its abligation to comply with the requirements of Title IX, including
those sei forth in these Questions and Answers, the 2011 DCL, and the 2001 Guidance.
For additiorial information about the Department’s negotiated rulemaking related to the
Violence Against Women Reauthorization Act please see
http://www2.ed.sov/policy/highered/reg/hearulemaking/2012 fvawa.html.

734 C.FR.§106.42.
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Loﬂﬁacue Lﬂ""er OCR has issuad the lollowmg resourcas that further discuss a school's

oor/pusdtations atmidliels, In addition o the April 4

obligation 1o respond to allegations of sexual harassment and sexual violence:

o Dear Colleague Letter: Harassment and Bullying {October 26, 2010},
htip://www2.ed pov/about/offices/lisi/oc/latiers/colleagus-201010. 0di

o Sexual Harassment: It’s Not Academic (Revised September 2008),
hitp://www2.ed.gov/apout/offices/lisifocr/docs/ocrshpam.ndf

o Revised Sexual Harassment Guidance: Harassment of Students by Employees, Other
Students, or Third Parties (Jlanuary 19, 2001),
htto://wwwi.ed.gov/about/offices/list/ocr/docs/sheuide.ndf
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tn addition to guidance from OCR, a school may also find resources from the Deparirnents
or Education and Justice heloful in oraventing and rasponding to sexual violence:
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ntto://satesupporiivelearning.ed.cov/

Department of Justice, Office on Violance Against Women
netad/ ferer s ovwrusdol.gov/
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To acknowlzdge concarns ralated io marginalization and institutional bizs associated with transgender students; siaie the associztion's
opposition o legislaiion and policias that discriminate zgainst transgender studenis; and o provide recommendations for federal, state, and local
policymakers and schaol leaders on how to better support transgender studentis in the K-12 education system,

Issuz

According to the Amarican Psycholagical Association, “transgendar” is an umbrelis term that incarporates differences in gender identity wherein
ong’s assigned biological sex doesi't maich their felt identity (American Psychological Association, 2015). While iransqender studenis are a senalt
percentage of the averall siudent population in middle and high schools, there seems ta be an incraasing number of childran transitioning in this
age group and 2 greater awareness of fransgendar issues among princinzls.

Unferiunataly, a climate conducive to the aducational success of transgender students remains elusiva is many schosls. in a0 annual survay of
irore than 7,000 studanis ages 13--21, the Gay, Lesbian & Straight Education Network (GLSEM) found that transgzendar studenis yere more likely
than any other studants to have negaiiva experiences at school and were morz likely to have falt unsafe and o 2xnerience victimization basad on
their gender identity or 2xpression. The survey also Indicaied thac 42.2% of transgender students had bean pravanizd from using thair preferrad
itarne, 5.2% had bsen requirad o use a bathroom of locker reom of their legal sex, and 31.6% had been preventad from waaring clothes
considerad inappropriste based on their legal sex,

Fourteen states and the District of Columbia have enactad laws to explicitly prohibit such discrimination in schools hasad on real or perceived
gender identity or expression. While no such federal law exists, couris and the U.S. Depariment of Education's Office for Civil Rights (OCR) have
held thai harassment ard other discrimination of transgender students constitutes gender or sex discrimination, which is peohibited under Title
IX. In addition, GCR and the Department of Justice approved an equity and nondiscrimination policy developed by ihe Arcadia Unified School
District in 2015 that afiirms the right of transgender studenis to be ireated in accordance with their gender identity, even with regard to sex-
separated facilities and activities {Orr & Baumn, 2015). Many states have also adopted eligibility rules that explicitty permit transgender students
to participate in schoal sparts consistent with their gender identity,

Nonetheless, state legislatures are increasingly considering legistation that discriminates against transqender individuals with a particutar focus
on students in K-12 public schools. The Human Rights Campaign reported in February 2016 that 44 anti-transgender bilt had been filed in 16
states; more than double the amount in 2015. Twenty-three of the bills are targeted specifically at children in schools, including Legislation
regarding scheol sports and public schocl facilities. In March 2016, North Carolina became the first state to pass a bill that requires transgender
studenits to access restrooms, locker raoms, and shawer rooms in accordance with the sex on their birth certificate. Simitar bills reached the
govarnor’s desk in South Dakota and Georgia, but were eventually vetoed,

Guiding Principles
The Professional Standards for Educational Leaders adopted in Octaber 2015 state that effective educationat leaders strive for equity of
educational opportunity and culturally responsive practices to promote each student’s academic success and well-being,

Students should be able to enter school free of judgment fram school officials and their peers. Therefore, the principal must provide an affimaing
school environment where each student Is treated fairly, respectfully, and with an understanding of each student’s culture and context.

Principals influence the school culture in profound ways, specifically in the values they emphasize and the behaviors they reinfarce.

The principal’s primary responsibility is to create and sustain a schaol E}IVEEORmEHt in which each student is known, accepted and valued, trusted
and respected, cared for and encouraged to be an active and respansible member of the scheol cemmunity,

The principal also must supi}ort a schoal environrment where diversity is valued and accepted and where students from diverse backgrounds and
identities are affimed, supported, and assured equitable educational opportunities and access to schoel and communify-based suppert services.

Recommendations for Federal Pelicymakers

« Enact legislation to provide a comprehensi\}e faderal prohibition of discrimination in pubtic schaols based an actual or perceived sexual
orientation and gender identity,

* Release and periodically update guidance that strongly affirms the protections transgender students are afforded under Title [X and provide
schools with recommendations on best practices to ensure they are not discriminating against transgender youth.

» Fully fund Title IV, Part A of the Elementary and Secondary Education Act to Improve schaol conditions for student learning through school
based mental health services, bullying and harassment prevention programs, and schoolwide positive behavioral interventions and
supports,




* Promote poticies for stedent informration recards that respect transgender students’ need for privacy throughout the P-20 education
continuum. '

Recornmendations for State Policymakars

» Oppose any attempt to introduce or pass legistation aimed at discriminating against transgendar siudents, inckuding bitls aimed at _
restricting the use of restrooms or locker roorns and participation in sporis and other scheol activities that cerrespond with a student’s (
gender Identity.

» Align and adjust records policies to eliminate provisions that prevent school teadars from respecting a siudent's gender identity on their
formal record.

» Provide for a sufficient number of school counsslors, school psvchologisis, 2nd school social workzrs o suonort safz and weelcoming school

<

environmanis, provide school-basad intervantions, and cocrdinate mentzl hzelih and wallnass seivis

+

Previcz funding for nzw school construction and miziatenance Szl will helo schools nadare ihzir faciiitiss o jaclods gender nzutzl

resiieoms, locker rogms end snovier rooms.

+ Ensure that districe poticies o0 sulying and harzssment scaciically orotect siudents basad on reel or parceivad gender or gendsr identity.
> Raview the GLSEN Model District Policy on Transgender and Gender Nonconferiming Students and revise district policies if nesded.

> Develop policies and protacols for meintaining corract data for transgender studenis in the district studant information sysiem regardtess
ot tha student’s tegal name or gender marker.

» Provide suppert fos the unique privacy needs of iransgender siudenis so they can comioriably participate in field trips, overnight trips, and
other schaoot aciivities.

> Provide ongoing profassional developmant for principals, teachars, and other school stait to increass awarenzss of iransgender issues in
schools; create a school climate that aveids gender siereotyping znd afirms the gender identity of all childran; and to prevent, idaniity and
raspond o bullving, harassiment and discrimination.

Ensure that school counsealors, sciool psycholeaists and school social workers recaiva speciatizad training on undersianding and
responding fo éa needs of iransgendar students.

= Assist schools o update their facilities io include gender neuiral restrooms, locker rooms and shower rooms

= In the annual notices sent o all parenis at the beginning of the school year, include a disclosure siating ihat the district allows students to
pariicipaie in sex-segregated school pregrams and aciivities consistent with thair gender identity or expression. (

2 Make the distric’s nondiscrimination policy readily accessible to students and parents on the district and schools’ websites and in policy
manuals available in school offices.
Recommendations for School Leaders

o Familiarize yourself with state and district policies regarding transgender students and consult your school or district attorney should you
have any questions or concerns,

= Advocate for school district policies that include protections for transgender students if those policies are not currently in place.

w

Model and set expectations far studenis, staff, and parenis about how ko build a posiiive school culture where all students feel included
and respected, regardiess of their gender identity or gender expression.

o Provide training to student leaders so that they are able to cermmunicate and model respect for the gender identity of all students.
o Support student clubs that premote gender inclusiveness and display supportive signs and posters in the school.

o Enswre that ali incidents of discrimination, harassment or violence are thoroughly invesiigated and that appropriate actions are iaken.

-]

Regularly administer a school climate survey of students, parents, and school personnel, and use the data to improve school conditions for
all stakeholders.

> Rernind your staff, students, parents and community members of the need to suppori the rights of all students--including transgender
students-and that diminishing those rights runs contrary to the values of the schoal A student’s gender identity or expression is one such
right, which should be respected--regardless of whether the student has begun the medical process of gender transition--especiatly in:
o Privacy: Unless the student chooses to disclose certain information, his or her transgender status, legal name or sex assigned at birth
is confidential medical information and cansidered "personally identifiable information® under the Family Educational Rights Privacy
Act (FERPA), Disclosure of that infarmation to other school staff or parents could violate the school's obligations under FERPA or -
constitutional privacy protections,

o Mame and pronouns: All school staff should usa the student’s preferrad name and pronoun, which is a sign of respect to the student
and affirms his or her gender identity. Documnents with the student's birth name should not be circulated, and principats should follow,
the lead of other school districts that have found solutions to eomply with recordkeeping and reporting requirements while also \
meeting their obligations to safeguard the student's privacy. ’

o Dress: Transgender students have the right to dress in a manner consistent with their gender identity or gender expression as tong as
it complies with the school or district dress code.
Restrooms and locker rooms: Unless the student has a preference for another option, transgender students have the right to use the
restroom and locker room consistent with their gender identity or gender expression. Any student who feels uncomfortable sharing
the facilities with 2 transqender student should be provided a private facility, such as a single-occupancy restroom ar changing




o Physical education and interscholastic athletic activities: Uniess your state athletics assaciation has established other rules,
transgender students should be allowed ta participate in school sports, and health and physical education classes consistent with
their gender identity. Enrolling them in the wrong class could disclose their transgender status and be a viotation of their privacy.

o CGvernight field trips: fransgender students should have the opportunity to room with peers that match their gender identity, and
schools should try to pair the transgender student with peers with whom the student feels comifortable. The school should alse horor
requests for alternative slaeping arrangements if that is the transgender student’s preference.

School traditions: Transgender students should be allewed to participate in all scheol traditions, such as hormecoming court, in the -
gender cataqory that matches their gender identity or gender expression,

o When conacting the parend or guardian of a transgendar studant, use the siudani’s legal name and pronoun cosrespanding to the
student’s gender zssigned at birth unless the student, parent or guardian has specified othenvisa.

o It 2 student makas the dacision to wansiticn duiing the school vear, convenz 2 megiing with ie students and parents {i thay ara
involved in the process) to discuss their prafarences and any concerns; devalap 2 timeling for tha frensition I order ic crae
conditions for 2 safe and suppordng environmant 2i the schaol; 2nd arovice zpproprizte iaformation and trzining for anv educaers
iztinteract dlirectly with the student on the wransition plzn, dmelines for fransition, and zpy relevan ieoal recuirements.

o Devalon 2 coramunicaiions plan that ouitings who n2zds to know what Informaticr, wien, and haw it will a2 commuriicziad.

o Ensure that the siudent and his or her parents, if approoriaie, have access io counseting and othar mental hezlih servicas as naeded.
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